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COMMON LAW CONSTITUTIONALISMAND THE PROTEAN FIRST 

AMENDMENT 

RonaldJ. Krotoszynski) Jr.* 

)Vol unlike the Greek god Proteus, a famous shape-shifler, the First Amendment seems Lo change itsji,rm and shape 
over Lime, through a jJrocess tij dynamic judicial conslruclion, Lo jJromole and safeguard the ongoing J1n(iecl tij 
democratic deliberation. In fact, the First Amendment's text plays virtually no meaningful role in jJrolecting 

expressive freedom in the contemporary United Stales. De.,jJile containingjimr di.1tincl clauses (the Speech, Press, 
Assembly, and Petition Clause.,), only the Free Speech Clause seems Lo do any meaningful juri.1jJiudential work. 

The Press, Assembly, and Petition Clauses have fallen into desuetude; thry generate liLLle constitutional litigation 

and very Jew Supreme Court deci.1ions. Texlualil'L juri.1Ls, including Justices .Neil Gorsuch, Clarence Thomas, 
Antonin Scalia, and Hugo Black, routinely claim that thry must strictlyji,llow the text as wrillen when interpreting 

the Constitution. Curiously, however, these self-described Lexluali1L and originalil'L juri.1Ls do not ji,llow thi.1 

interjJrelative approach when applying the First Amendment. Instead, First Amendment interjJrelation i.1 invariably 
j1u1j1osive, dynamil; and tij the ''living free" slrij1e. Thi1' j1herwmerwn rairns imj){)rfanl and interesting questions 

about the relevance and efficacy ,ifconstitutional text in securing both expressive freedom andfundamental rights 

more generally. In the US., and abroad as well, expressive freedom depends much more on social, cultural, and 
jJolitu:al norms and traditions than on constitutional text. The protean First Amendment strongly suggests that­

notwithstanding the vociferousness with which consermtive judges, legal scholars, and lawyers advance Lexlualil'L 

claim.,~the process ,if constiLutional adjudication i.1, in its essence, a common law enlerjJri.l'e. Simply put, text 
can constrain only ins,ifar as it provides a plausible ba.1i.1ji,r a judicial decision that accords with the contemporary 

constitutional sensibilities ,if lVe the People. 

I. INTRODUCTION: THE FIRST AlvIENDl\:IENT AS ANON-TEXTUAL 

TEXT 

The First Amendment, like the Greek god Proteus, changes its shape to 

meet the perceived necessities of safeguarding the ongoing process of 

democratic deliberation. 1 Despite containing four distinct clauses related to 

John S. Slone Chair, Director ofFacully Research, and Professor of Law, Uniycrsily of Alabama 

School of Law. ,Vith thanks lo Lhc law faculties al Oxford Uniycrsily, Lhc Uniycrsily of Edinburgh, 

Lhc Uniycrsily of Leeds, Reading Uniycrsily, Cornell Uniycrsily, the National Public Scryicc 

Uniycrsily (Budapest), Indiana Uniycrsily-Indianapolis (McKinney), Syracuse Uniycrsily, Dayton 

Uniycrsily, and ,vaync Stale Uniycrsily, which all hosted facully workshops associated with this 

Article and my related book projccl. Common Law Constitutionalil'm and the Protean First Amendment 

comprises parl of a larger, book-length project Lhal will deploy a comparaliyc legal analysis lo 

consider the (limited) relcyancc ofconslilulional lcxl lo cxprcssiyc freedom in the United Stales and 

also in other democratic politics: FREE SPEECH ;\S C!v1C STRUCTURE: A COMP,\lZl\TIVE LEG,\L 

AK,\LYSIS OF How COURTS ;\I\D CULTURE-NOT COI\STITUTIOl\;\L TEXT-SH,\l'E THE 

FREEDOM OF SPEECH (forthcoming Oxford Uniycrsily Press 2024). The Uniycrsily of Alabama 

Law School Foundation proyidcd a generous summer research granl Lhal supported the author's 

work on this projccl. The usual disclaimer applies: Any errors, omissions, or mistakes arc solely Lhc 

responsibility of Lhc author. 

Although multiple theories cxisl for extending strong legal protection lo cxprcssiyc actiyilics, Lhc 

dominant and mosl enduring accounl rcsls on Lhc relationship of speech, assembly, association, 

pclilion, and a free press lo Lhc ongoing process of democratic self-goycrnmcnl. See ALEXl\l\DER 

MEIKLEJOHI\, FREE SPEECH ;\I\D ITS RELi\TIOI\ TO SELF-GOVERI\MEI\T 26 (1948) ("The 

principle oflhc freedom ofspeech springs from Lhc necessities oflhc program ofself-goycmmcnl."); 
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particular forms of expressive freedom2-namely express protections for 

speech, press, assembly, and petition1-the federal courts appear to have 

"forgotten" three of the amendment's four clauses. 4 Indeed, the First 

Amendment's text has little, indeed almost nothing, to do with the 

contemporary metes and bounds of expressive freedom in the United States. 

The First Amendment instead stands for the proposition "that debate on 

public issues should be uninhibited, robust, and wide-open" and, consistent 

with this approach, the public discourse that informs the act of voting on 

election day "may well include vehement, caustic, and sometimes 

unpleasantly sharp attacks on government and public officials."5 To serve 

these constitutional goals, the amendment's meaning depends far less on its 

language than on its broader and more general purposes. 

Proteus, the son ofPoseidon, served as Poseidon's "shepherd of the sea."6 

Homer styles Proteus the "Old Man of the Sea" and also notes that Proteus 

possessed the gift of prophecy. 7 Thomas Bulfinch explains that, in addition 

.,ee alrn C,\SS R. SUI\STEII\', DEMOC!Zl\CY ;\I\D THE PROBLEM OF FREE SPEECH 18 ( 1993) ~)osiling 

Lhal a "well-functioning system of free expression" is essential lo achieving "the central 

conslilulional goal of creating a deliberative democracy"). 

Throughout this Article, I will use Lhc phrase "expressive freedom" as a shorthand for Lhc various, 

and diITcrcnliable, forms of expressive aclivily Lhal Lhc Firsl Amcndmcnl, al leasl on iLs face, 

prolccls-including Lhc freedoms ofspeech, press, assembly, and pclilion. All four activities involve 

dislincl modalities of cxprcssion-communicalion-and all of Lhcm conlribulc in imporlanl and 

distinctive ways lo Lhc process of democratic deliberation (which is csscnlial lo Lhc project of 

democratic self-govcmmcnl). As Professor Ash Bhagwal persuasively argues, Lhc Firsl Amendment 

"was intended lo give citizens-ordinary people-the lools lo engage in political debale, lo organize 

themselves in associations, lo assemble for a variety of purposes including consuiling logclhcr 

regarding Lhc issues oflhc day, and lo call for action from elected officials through formal pclilions." 

ASHUTOSH BH,\G\V;\T, OURDEMOC1'-'\TIC FIRST AMEI\DMEI\T 161-62 (2020). Free speech is an 

important bul hardly the only form of expressive freedom necessary lo sustain democratic 

deliberation. See generally C,\SS SUI\STEII\, REPUBLIC.COM l .'i3 (200 I) (arguing thal "the free speech 

principle should be read in light of the commilmcnl lo democratic deliberation" meaning Lhal "a 

central poinl oflhc free speech principle is lo carry oul Lhal commitment"). 

U.S. COI\ST. amend. I. 
BH,\GW,\T, supra nolc 2, al 4. 

N.Y. Times Co. v. Sullivan, 376 U.S. 2.'i4, 270 (1964); .1ee Snyder v. Phelps, .'i62 U.S. 443, 460-61 

(2011) (acknowledging thal "[s]pccch is powerful" and "can slir people lo action, move them lo 

lcars ofboth joy and sorrow and-as il did hcrc-inllicl grcal pain" bul Lhal il is heller "lo prolccl 

even hurtful speech on public issues" than lo "stifle public debale"). 

ti CH,\RLES L. "PIE" DUFOUR, KR.EWE OF PROTEUS: THE FIRST HUI\DRED YE:\RS .'i (1981) 

(describing Proteus as Lhc "'shepherd of Lhc sea"' and explaining Lhal he was "the herdsman of 

Poseidon's seals"); see alrn EDITH H:\MILTOI\, MYTHOLOGY 38 (1942) (discussing Proteus and Lhc 

god's powers). 

M,\UR.EEI\ ALDEI\, P,\lU-N,\Rl'-'\TIVES II\ THE ODYSSEY: STORIES II\ THE FlZl\ME 23 (2017) 

(noting Lhal Proteus was known as the "Old lvfan of Lhc Sea"); DUFOUR, supra nolc 6, al .'i 

(describing Proteus as "the Old Man of the Sea"); .1ee HOMER, THE ODYSSEY .'i6-.'i7 (George H. 
Palmer lrans. 1892) (no ling thal Proteus was Lhc son of Poseidon and the "old man oflhc sea"). 

https://REPUBLIC.COM
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to the gift of prophecy, "[h]is peculiar power was that of changing his shape 

at will. "8 Proteus, as it turns out, was a rather reluctant fortune teller; a 

person seeking to know the future would have to first catch Proteus and 

compel him to spill the beans. To avoid capture, Proteus would change his 

shape and form. 9 From this mythological god comes the modern concept of 

something being "protean"-meaning changeable rather than fixed in form. 

This Article will show that the First Amendment's shape, like that of 

Proteus, is far from fixed. More broadly, it will posit that all constitutional 

text is, at least in theory, protean rather than fixed in form. Judge Guido 

Calabresi, in a strikingly bold but ultimately unsuccessful argument, urged 

judges to exercise an "updating" role with respect to statutes that they 

routinely exercise over the common law. 1 ° Consideration of the First 

Amendment's departure from a text-based exegesis highlights how federal 

judges routinely perform an updating role of the sort that Judge Calabresi 

advocates for statutes 11-but with respect to the Constitution itself. And, 
despite decrying "updating" of the Constitution's text, conservativeJustices 

have embraced this practice with real brio in the context of expressive 

freedom. 12 

THOM:\S BULFII\CH, BULFII\CH'S MYTHOLOGY 173 (1913); H:\l\IILTOI\, supra nolc 6, al 42. 

See BULFll\CH, supra nolc 8, al 191 ("Proteus, waking and finding himself captured, immediately 

resorted lo his arls, becoming lirsl a lire, then a flood, then a horrible wild bcasl, in rapid 

succession."); H:\l\IILTOI\, supra nolc 6, al 299 ("Bul lo hold him-thal was another mallcr. 

[Proteus] had Lhc power of changing his shape al will, and there in our hands he became a lion and 

a dragon and many other animals, and finally even a high-branched lrcc."). 

10 GUIDO C:\L:\BRESI, A COMMOI\ L\WFOR THE AGE OF ST:\TUTES 3-.'i, 178-80, 190-91 (1982). 

11 Id. al 163-71. 

12 See ir!fra nolcs 217-230 and accompanying lcxL I should emphasize Lhal I am nol referring lo 

monumental shifts in conslilutional meaning, of Lhc scope associated with Professor Bruce 

Ackerman's "constitutional moments," bul instead am claiming thal judicial conslruclion of 

conslilulional meaning conslilulcs a quotidian judicial activity. See BRUCE ACKERM:\I\, \VE THE 

PEOPLE, VOLUME 2: T!Zl\l\SFORM:\TIOI\S 4-17, 408-21 (1998) (describing and discussing the 

conccpl of "conslilutional moments," which arc points of inflection when Lhc Supreme Courl 

ratifies a major de facto amendment of Lhc United Stales Conslilulion presaged by strong, 

empirically observable shifts in Lhc nation's political life, belicfa, and conslilulional commilmcnLs). 

In a sense, any construction oflanguagc necessarily involves ascribing meaning lo particular words, 

and words only have meaning in the conlcxl of a particular interpretive community. See ST:\I\LEY 

FISH, Is THERE A TEXT 11\ THIS CL:\SS?: THE AUTHORITY OF II\TERPRETIVE COMMUI\ITIES 14 

( 1980) ("Indeed, il is interpretive communities, rather Lhan either lcxl or Lhc reader, thal produce 

meanings and arc responsible for Lhc emergence of formal features."). Even if a judge claims thal 

he/shc/Lhcy is merely following Lhc "plain meaning" or "the original understanding" ofa particular 

conslilulional Lum of phrase, thal exercise involves that judge, and no one elrn, cor~uring legal cITccLs 

from Lhc words. See id. al 13-16. Fish explains Lhal "[a]n inlcrprclivc community is nol objective 

because as a bundle of inlcrcsls, of particular persons and goals, ils perspective is inlcrcslcd rather 

Lhan neutral; bul by Lhc very same reasoning, Lhc meanings and lcxls produced by an inlcrprclivc 
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The protean nature of the First Amendment is perhaps best exemplified 

by how little practical or legal effect the actual words of the amendment 

possess. 11 For starters, an amendment that begins rather specifically, namely 

"Congress shall make no law," 14 now applies to all government entities­

federal, state, and local-and no one bats an eye at this radical expansion in 

the amendment's potential scope of application. 15 Indeed, to even raise this 

point today is to invite being accused oflinguistic pedantry of the worst sort. 16 

Yet, the words are unmistakably there--and they are unique in all the 

prov1s10ns of the Bill of Rights. No other Bill of Rights provision is self­

evidently directed solely at the legislative branch of the national 

government.17 As Professor David Strauss has observed, the First 

Amendment could have been written broadly, like other provisions of the Bill 

ofRights. However, "it wasn't" and "the First Amendment alone singles out 

community arc nol subjccliyc because Lhcy do nol proceed from an isolated indiYidual bul from a 

public and conycntional poinl ofyicw." Id. al 14. 

1:1 See BH,\G\V;\T, supra nolc 2, al 3 (arguing Lhal "csscnlially all of modem discourse and modern law 

focuses on only one of Lhc remaining proyisions, freedom of speech"). 

11 U.S. COI\ST. amend. I (emphasis added); .1ee ERIC B,\REI\DT, FREEDOM OF SPEECH 49 (2d ed. 

200.'i) ("Textual argumcnLs hayc been ignored in other respects. The Firsl Amendment lilcrally 

only applies lo Lhc laws of Congress, bul il has ncycr seriously been suggested Lhal cxcculiyc and 

police orders arc immune from judicial rcyicw."); see alrn D,\VID A. ST!Zl\USS, THE LIVII\G 

COI\STITUTIOI\ 9 (2010) ("And then there is the lirsl word of the Firsl Amendment, which is 

'Congress'; so the courls, or Lhc president, or the City of Chicago can freely abridge my freedom of 

speech? Thal can'l be right, and, under clearly cslablishcd law, il is nol right."). Professor Barcndl 

quilc accurately nolcs thal "[r]arely has such an apparently simple legal lcxl produced so many 

problems ofinlcrprclation." B,\REI\DT, supra, al 48. lvfaking a related bul dislincl poinl, Professor 

Strauss characterizes Lhc Supreme Court's free speechjurisprudence as "a tremendous success story 

in American conslilutional law" bul cautions tl1al "these successful principles" arc Lhc producl of a 

"tl1c ]iying, common law Conslilulion" rather tl1an tl1c lcxl or original understanding. ST!Zl\USS, 

supra, al .'i2-.'i3. 

l.1 See irifra nolcs 7.'i-102 and accompanying lcxl; see alrn ST!Zl\USS, supra nolc 14, al .'i6 (obscrying Lhal 

"[L]hc lirsl word of Lhc amendment is 'Congress"' bul noting Lhal "[n]o one today would suggcsl 

Lhal tl1c president or Lhc courts may infringe free speech"). 

Hi See, e.g., S,\I\FORD LEVII\SOI\ &J\CK M. R\LKII\, DEMOCl'-'\CY ;\I\D DYSFUI\CTIOI\ 14.'i (2019) 

(!amenling tl1al "[i] l is now regarded as simply naiyc lo poinl lo Lhc lcxl of Lhc Conslilulion and ils 

assignment lo Congress of Lhc power lo 'declare war"'). The Firsl Amcndmcnl's "Congress shall 

make no law" language has become cycn less relcyanl Lhan Lhc express lcxlual assignment of tl1c 

war power lo Congress. Thal said, howcycr, Lhc growtl1 of Lhc imperial presidency, despite clear 

lcxlual guardrails mcanl lo forestall such a dcyelopmcnl, clearly conslilulcs a blown conslilulional 

call by Lhc nation's goycming inslilulions. Indeed, Professor Sandy Lcyinson argues tl1al things 

hayc reached an absolute nadir today. Insisting on paying allcnlion lo Lhc Conslilulion's specific 

assignment ofjoinl responsibility for Lhc war power lo both Congress and Lhc President proyokcs 

yawns rather Lhan concern from tl1c law facully al a leading (arguably the leading) national law 

school. See id. al 173-7.'i. 

17 See ST!Zl\USS, supra nolc 14, al .'i6 (noling tl1al Lhc lcxl of Lhc Firsl Amcndmcnl "could hayc been 

drafted" broadly and "wilhouL limiling Lhc prohibition lo a certain branch of Lhc goycmmcnl" lo 

heller resemble lilcrally all tl1c otl1cr rights-granting proyisions of Lhc Bill of RighLs). 

https://government.17
https://application.15
https://possess.11
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Congress." 18 Strauss is surely correct to posit that "[i] f we focus just on the 

text, the case for protecting free speech against government infringement 

generally is actually somewhat weak." 19 

The First Amendment's status as an atextual text merely starts with 

"Congress shall make no law." More generally, an amendment that specifies 

faur separate forms of expressive freedom-speech, press, assembly, and 

petition-has been read and applied as if it contained onfy one (namely 

speech). The Supreme Court has essentially ignored the Press, Assembly, 

and Petition Clauses, analyzing virtually all First Amendment claims through 

the lens of the Speech Clause. 20 Thus, it turns out thatJames Madison had 

no need to bother including the Press, Assembly, and Petition Clauses 

because, as interpreted and applied by the federal courts, these three clauses 

are entirely redundant and quite superfluous. 21 

Despite the obsession ofmany contemporary federal judges with the text 

and original understanding of the Constitution and Bill of Rights, 22 many of 

these very same judges are firmly and fiercely committed to giving the First 

rn Id. 

lY Id. 

20 BH,\GW,\T, supra nolc 2, al 3 (!amen ling Lhal "essentially all of modern discourse and modem law 

focuses on only one" of Lhc Firsl Amendment's clauses, namely "freedom of speech"). Professor 

Bhagwal accurately obscr\"CS Lhal the Press, Assembly, and Pclilion Clauses "ha\"C been almosl 

entirely forgollcn." Id. 

21 See generally AKHIL REED Al\L\R & LES AD,\MS, THE BILL OF RIGHTS PRIMER: A CITIZEl\'S 

GUIDEBOOK TO THE AMElUC;\I\ BILL OF RIGHTS 39 (2013) (obscr\"ing Lhal Lhc "[l]ormulation of 

an initial draft of a bill of rights was under Lhc leadership ofJames Madison, who had initially been 

lukewarm lo Lhc idea of adding a dcclaralion of righLs lo the Conslilulion"). 

22 For an iconic illusLrali\"c example, sec MTOI\II\ SC,\LL\, A lvL\TTER OF II\TERPREL\TIOI\: 

FEDE!Zl\L COURTS ;\I\D THE L\W 23-2.'i, 37-47 (1997). Justice Scalia strenuously objects lo "The 

Li\"ing Conslilulion," an approach thal he describes as embracing Lhc idea Lhal the Constitution 

"grows and changes from age lo age, in order lo mccl the needs of a changing society" and argues 

Lhal the only legitimate approach lo conslilulional inlcrprclation in\"O!\"CS consideration of "the 

original meaning of Lhc lcxl." Id. al 38. But if STEPHEI\ G. BREYER, ACTIVE LIBERTY: 

II\TERPRETII\G OUR DEMOCl'-'\TIC COI\STITUTIOI\S ] l .'i-20, 127-32 (200.'i) (rejecting originalism 

and lcxlualism, characterizing both approaches pcjorali\"ely as forms of "lilcralism," and arguing 

Lhal lilcralisl conslilulional inlcrprctalion is both anli-dcmocralic and suffers from "inherently 

subjccli\"c clements" Lhal undermine this approach's ability lo generate predictable, principled 

rcsu!Ls and positing tl1al courls would heller ad\"ancc conslilulional \"alucs by engaging in dynamic 

and purposi\"c constilulional inlcrprclalion Lhal reads conslilulional lcxl in a way tl1al bcsl enables 

Lhc process of democratic self-go\"crnmcnl). Using considerably more dirccl language lo make tl1is 

same poinl, Scalia quipped, incident lo a law school lecture, Lhal tl1c Constilulion is "nol a li\"ing 

document" bul rather is "dead, dead, dead." Katie Glueck, Scalia: The Constitution h 'Dead', 

POLITICO (Jan. 29, 2013, 8:26 AM EST), hllps:/ /www.politico.com/slory/20!3/0l/scalia-lhc­

conslilulion-is-dcad-0868.'i3 [hllps:/ /pcrma.cc/ZE8Q-UFL.'i]. 

https://superfluous.21
https://Clause.20
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Amendment a dynamic and purposive interpretation. 21 Thus, like Proteus, 

the form and shape of the First Amendment bends and changes over time­

yielding over a dozen three, four, and five part tests that the Justices will 

deploy to frame and decide cases involving expressive freedom in particular 

contexts. What's more, the test count is growing-with the Supreme Court 

adopting new interpretative schemes with each passing term of Court. 24 

2:l See Laurence H. Tribe, Comment, in A lvL\TTER OF II\TElU'R.EL\TI0I\, supra nolc 22, al 6.'i, 79-82 
(observing Lhal, dcspilcjusticc Scalia's claim Lhal the Firsl Amcndmcnl "ought lo be read as a slill­
pholo command Lhal Congress nol abridge such speech righLs ofEnglishmen as were Lhcn cxlanl," 
Scalia's approach lo deciding Firsl Amcndmcnl cases "has in facl been guided by a conception of 
Lhc Firsl Arncndrncnl rnorc like rny ovvn,' 1 rncaning an approach Lhal "cyoh,c[s] oycr Lirnc'l 
Professor Tribe is assuredly corrccl when he asserts Lhaljuslicc Scalia "has nol inlcrprclcd Lhc 
freedom ofspeech as a mere codification of the memories (or perhaps the 'memories,' mixing hope 
and desire with aclual recollection)" strictly tied lo "a certain momcnl in Lhc !ale cighlccnlh 
century." Id. al 81. Such a conception surely would nol have encompassed prolcclion for violent 
video games, for example-something thal would have conslilulcd commercial cnlcrlainmcnl 
rather Lhan speech well inlo the lwcnliclh century. Compare Brown v. Enl. lvkrchs. Ass'n, .'i64 U.S. 
786, 799 (2011) (invalidating a ban on selling violent video games lo minors "8J]ccausc the Acl 
imposes a rcslriclion on the conlcnl of prolcclcd speech") with lv1ulual Film Corp. v. Indus. 
Comm'n of Ohio, 236 U.S. 230, 243-44 (191.'i) ("We immediately feel thal Lhc argument is wrong 
or strained which extends Lhc guaranties of free opinion and speech lo Lhc multitudinous shows 
which arc advertised on the bill-boards ofour cities and lowns and which regards Lhcm as emblems 
of public safely ... and which seeks lo bring molion pictures and other spectacles inlo practical 
and legal similitude lo a free press and liberty of opinion."). 1\futual Film Corporation's refusal lo 
cxlcnd any Firsl Amcndmcnl prolcclion lo motion pictures, assimilating Lhcm with "the Lhcalrc, 
Lhc circus, and all other shows and spectacles" and rejecting Lhc film company's argument Lhal all 
of Lhcsc cnlcrlainrncnls rnusl enjoy "the sarnc irnrnunity frorn repression or supcn,ision as the 
public press," 1\futual Film Corp., 236 U.S. al 243, surely rcllcclcd a well-settled and long-standing 
understanding of Lhc Firsl Amcndmcnl's proper scope ofapplication. Accordingly,Juslicc Scalia's 
purposive application of the amendment lo invalidate California's child-prolcclion law was 
inconsislcnl with over l.'i0 years of Supreme Courl prcccdcnl limiting Lhc amendment's scope lo 
political or ideological speech. See, e.g., Valentine v. Chrcslcnscn, 316 U.S..'i2, .'i.'i (1942) (refusing 
lo afford any Firsl Amcndmcnl prolcclion lo a flyer thal, in parl, promoted a submarine lourisl 
allraclion). Indeed, as !ale as 1949, a thoughtful lawyer would have believed a dormanl 
Commerce Clause challenge more likely lo succeed as a basis for invalidating a ban on commercial 
advcrliscmcnls on panel lrucks Lhan Lhc Firsl Amcndmcnl's Free Speech or Free Press Clauses. 
See, e.g., Ry. Express Agency, Inc. v. New York, 336 U.S. 106, 111 (1949) (rejecting the plainlilrs 
argument thal a local regulation banning Lhird-parly commercial advcrliscmcnls on panel lrucks 
operaled in New York City violaled Lhc Due Process Clause, Lhc Equal Protection Clause, and/or 
Lhc Commerce Clause; Lhc company's lawyers did nol bother lo make any claims under Lhc Firsl 
Amendment's Free Speech Clause, deeming the dormanl Commerce Clause objection more 
plausible). Justice Scalia, by way of conlrasl, had no problem with affording commercial speech 
broad and deep conslilulional prolcclion. See, e.g., City ofCincinnali v. Discovery Network, Inc., 
.'i07 U.S. 410, 428-31 ( 1993) (fcaluringjusticc Scalia joining a sweeping majority opinion holding 
Lhal commercial speech cannol be regulated more aggressively Lhan non-commercial speech 
urilcss il conlribulcs lo a regulatory problem in a dislinclivc way Lhal non-commercial speech docs 
nol). 

The Supreme Court's lalcsl decision on Lhc speech rights ofpublic-school sludcnls while offcampus 

provides an illuslralivc example. See Mahanoy Arca Sch. Disl. v. B.L., 141 S. Cl. 2038 (2021). 

Rather Lhan apply any ofiLs pre-existing prcccdcnLs and lcsls involving sludcnl speech righls,Justicc 

Stephen Breyer, writing for Lhc majority, fashioned a completely new lcsl lo govern whether public 

school authorities could impose discipline on a sludcnl for speech activity taking place off-campus, 

bul directed loward an audience comprised largely of sludcnls, facully, and staff members al the 

public school: "Given the many different kinds of off-campus speech, Lhc different polcnlial school 

21 

https://Court.24
https://interpretation.21
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Strictly speaking, none of these tests have much, if anything, to do with the 

actual text of the First Amendment. 25 

If constitutional adjudication is, at bottom, a common law endeavor 

rather a species of statutory interpretation, this should not really come as a 

great surprise. The common law grows interstitially on a case-by-case basis. 26 

Contract, tort, and property are, to an important degree, the domain of the 

judges rather than the legislators. 27 There is a pronounced tendency on the 

part ofjudges to disclaim responsibility for potentially controversial results­

and a concomitant desire to ground potentially controversial results in 

constitutional text. 28 This habit ofjudicial fig-leafing with constitutional text 

related and circumstance-specific juslificalions, and Lhc differing cxlcnl lo which those justifications 

may call for Firsl Amendment leeway, we can, as a general mallcr, say liule more than this: T akcn 

logclhcr, these three features of much off-campus speech mean Lhal Lhc leeway the Firsl 

Amendment granLs lo schools in light of their special characlcrislics is diminished." Id. al 2046. 

The general governing lcsl for on-campus sludcnl speech, Tinker, merited mention in applying this 

open-ended balancing lcsl, see id. al 2047-48, bul only insofar as Lhc majority concluded Lhal Lhc 

disruption associated with B.L. 's social media ranl did nol seriously affccl or impede Lhc lvfahanoy 

Arca Public High School's regular operations. 

2., See ST!Zl\USS, supra nolc 14, al 9, .'i2-.'i6 (arguing Lhal Lhc Firsl Amendment's literal lcxl and Lhc 

Framers' original understanding of il have been equally irrelevant lo Lhc development of Firsl 

Amendment doctrine). Rather than lcxl or Lhc original understanding, Strauss argues Lhal "[w]c 

owe these [expressive freedom] principles lo Lhc living, common law Conslilulion" and Firsl 

Amendment jurisprudence rcsls almosl exclusively on "a series of judicial decisions and 

cxlrajudicial developments, over Lhc course of the lwcnticlh century." Id. al .'i3. 

2ti See OLIVER WEI\DELL H0LMES,JR., THE C0M~IOI\ L.\W 36-37 (1881) (arguing thal the law "will 

become entirely consislcnl only when il ceases lo grow" and positing Lhal common lawjudges "have 

a right lo reconsider Lhc popular reasons, and, taking a broader view of Lhc field, lo decide anew 

whether those reasons arc satisfactory" when deciding whether lo maintain, amend, or abolish a 

common law rule). Justice Holmes is remarkably explicit in his legal realist accounl oflhc common 

law process: "The fell necessities of Lhc time, the prevalent moral and political theories, inluilions 

of public policy, avowed or unconscious, even Lhc prejudices which judges share with their fellow­

men, have had a good deal more lo do than Lhc syllogism in determining the rules by which men 

should be governed." Id. al I. 
C,\L:\BRESI, supra nolc I 0, al 3-4, .'i2 (noling the power of common law courts lo modify common 

law rules and observing Lhal "there is an imporlanl common law,judicial, function in Lhc updating 

of outworn laws"). 

2B See, e.g., Griswold v. Connecticut, 381 U.S. 479, 484-8.'i (196.'i) (observing thal "specific guarantees 

in the Bill of Rights have penumbras, formed by emanations from those guarantees Lhal help give 

Lhcm life and substance" and invoking Lhc Firsl, Third, Fourth, Fifth and Ninth Amendments lo 

require judicial recognition of a "zone of privacy created by several fundamental conslilulional 

guarantees"). lvfany commcnlalors have criticized Justice ,Villiam 0. Douglas's invocation of 

"penumbras" from specific provisions of Lhc Bill of Rights as deeply unpersuasive. See, e.g., 

C,\L:\BRESI, supra nolc 10, al 8 (arguing Lhal "the constitutional basis for [the Conncclicul slalulc's] 

invalidity was tenuous, lo say the leasl, especially al Lhc Lime Lhc decision was made" and explaining 

Lhal "[p]cnumbras of conslilulional prohibitions and righLs lo privacy were much mcnlioncd, bul 

these concepts had nol been, and were nol soon lo be, applied by Lhc Courl in principled fashion 

in other closely related cases"). Regarding Gri,wold's constitutional predicate, Calabrcsi posiLs Lhal 

"[i]n Lhc end, the case was ils ownjuslificalion." Id. al 9. 

https://legislators.27
https://basis.26
https://Amendment.25
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often exists at a level of generality that the text can plausibly support. But 

efforts to ground discretion in text do not change the fact that the judges, not 

the text, are calling the constitutional shots. 29 

Of course, this may well be a design feature rather than a bug. Meaning 

this: If a choice must be made between a First Amendment tethered in time 

to 1 791, in which each of the specific clauses actually do particular-but 

largely irrelevant in the twenty-first century-jurisprudential work and, on 

the other hand, a world in which the literal language of the First Amendment 

is taken to represent a more general principle that a just government should 

not censor "We the People," 10 with the precise details to be worked out over 

time by the federal courts through the accumulation ofprecedents that define 

the precise metes and bounds of expressive freedom, a very good case can be 

made in favor of the latter over the former. 11 If our goal is creating and 

sustaining the conditions necessary for democratic self-government to 

function, a dynamic First Amendment should be preferred (and strongly) to 

a static (or statist) First Amendment. 

To be clear, I do not suggest that attention to the specific textual clauses 

should displace the larger and more general understanding of the First 

Amendment as a bulwark against government censorship. Instead, it is 

entirely possible, and more desirable normatively, for the federal courts to 

undertake both projects simultaneously. Taking this approach would 

enhance and improve the scope and vibrancy of expressive freedom in the 

contemporary United States. 

Nevertheless, there's something deeply mcongruous about a judiciary 

staffed with a great many self-described textualist jurists simply disregarding 

the First Amendment's plain language when interpreting and applying it. 

The original understanding of the First Amendment does not fare much 

better. The Alien and Sedition Acts of 1 798, enacted by a Congress that 

2Y CH,\RLES EV/,1\S HUGHES, ADDRESSES OF CH,\RLES EV,\I\S HUGHES: 1906-1916, al 179, 18.'i (2d 

ed. 1916) (address of May 3, 1907 lo Lhc Elmira Chamber of Commerce) (observing Lhal "[w]c arc 

under a Conslilution, bul Lhc Conslilulion is whal the judges say il is"). 

:,o See SUI\STEIK, supra nolc 2, al l.'i7-.'i8 ~)osiling thal, under Lhc Firsl Amcndmcnl, "government's 

burden is grcalcsl when il is regulating political speech" because regulations of political speech arc 

mosl likely lo rcllccl "illegitimate considerations, such as self-prolcclion, or giving assistance lo 

powerful private groups" and arc therefore both "biased" and "harmful"). As Sunslcin slalcs the 

proposition, "[c]onlrols on public debate arc uniquely damaging, because they impair Lhc process 

of deliberation Lhal is a precondition for political legitimacy." Id. al l.'i8. 

:11 See Tribe, supra nolc 23, al 79-82 (arguing thal Lhc Firsl Amendment should be read lo establish a 

general principle of freedom of expression and expressive aclivily rather Lhan as a highly 

circumscribed guarantee tethered entirely lo govcmmcnl practices regarding toleration of 

expressive freedoms in 1791). 

https://former.11
https://shots.29
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contained a good many delegates from the Federal Convention m 

Philadelphia and also members personally familiar with the Bill of Rights 

debates of 1789,12 probably better reflect what the Framers of the First 

Amendment understood it to mean-perhaps nothing more than 

Blackstone's construction offreedom ofspeech as involving only rules against 

press licensing and prior restraints. 11 

To provide a concrete example of a doctrine that is difficult-indeed 

probably impossible-to reconcile with the original understanding, consider 

the robust protection that the Supreme Court has afforded to commercial 

speech (meaning: advertising to promote the sales of goods and services14). 

The robust protection of commercial speech under the First Amendment 

simply did not exist from 1 791 to 1980 and cannot easily be reconciled with 

how the generation that wrote the First Amendment understood it and 

:12 Alien Acl, ch. 66, I Stal. .'J77 (July 6, 1798); Sedition Acl, ch. 74, I Stal. .'J96 (July 14, 1798); .1ee 3 

JOSEPH STORY, COMMEI\Ti\RIES OJ\ THE COI\STITUTIOI\ OF THE UI\ITED SL\TES §§ 188.'J-1886 

(1833) (discussing the Alien and Sedition AcLs and observing thal Lhc Sedition Act's 

"conslilutionalily was deliberately affirmed by the courls oflaw," as well as "in a rcporl made by a 

cornrniucc of congrcss' 1 and "by a rnajority' 1 of st.c'llc goycrnrncnL~)-

:;:; BH,\G\V;\T, supra nolc 2, al 16-17, 2.'J; see 4 ,vrLLL\M BLi\CKSTOI\E, COMMEI\Ti\RIES OJ\ THE 

L,\WS OF EI\GL,\I\D l.'J l-.'J3 (1769) ("The [l]ibcrly of Lhc [p]rcss is indeed essential lo the nature of 

a free slalc: bul this consists in laying no previous rcslrainLs upon publications, and nol in freedom 

from censure for criminal mallcr when published."); id. (opining Lhal "[L]o subjccl the press lo the 

rcslriclivc power of a licenser, as was formerly done, both before and since the revolution, is lo 

subjccl all freedom of sentiment lo Lhc prejudices of one man, and make him the arbitrary and 

infallible judge of all conlrovcrlcd points in learning, religion, and government" bul cautioning thal 

"lo punish (as Lhc law docs al present) any dangerous or offensive writings, which, when published, 

shall on a fair and impartial lrial be adjudged of a pernicious lcndcncy, is necessary for the 

preservation of peace and good order, of government and religion, Lhc only solid foundations of 

civil liberty"); STORY, supra nolc 32, al§§ 1878, 1883-1889 (1833) (discussing Lhc limited scope of 

"the freedom of Lhc press" under Lhc Firsl Amendment and ils relation lo Blackstone's conception 

of press freedom); Citizens United v. Fed. Election Comm'n, .'J.'J8 U.S. 310, 33.'J (2010) (holding 

Lhal an FEC adminislralivc review process of political advertising "function[cd] as Lhc equivalent 

of prior rcslrainl by giving the FEC power analogous lo licensing laws implemented in I6th- and 

17 lh-ccnlury England, laws and governmental practices of Lhc sorl thal Lhc Firsl Amcndmcnl was 

drawn lo prohibit"). 

:11 See Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 66-68 (1983) (holding Lhal Lhc "core notion" 

of commercial speech relates lo expression thal "docs no more Lhan propose a commercial 

transaction") (internal cilalions and quotations omillcd); Ohralik v. Ohio Stale Bar Ass'n, 436 U.S. 

447, 4.'J.'J-.'J6 (1978) (declining lo scl forth a clear analytical framework for deciding when a lawyer's 

speech is commercial rather than non-commercial in nature and positing thal the distinction rcsls 

011 liulc more than the application of "commonsense"); see alrn Ronald]. Kroloszynski, Jr., Into the 

!Voods: Broadca.rters, Bureaucrats, and Children's Televirion Programming, 4.'J DUKE LJ. 1193, 1212-13 

(1996) ("Although the Supreme Courl has a well-developed jurisprudence with which lo analyze 

governmental burdens on 'commercial' speech, il never has defined precisely whal conslilulcs 

commercial speech, nor has il provided a scl of analytical lools one can use lo accurately and 

efficiently separate commercial speech from non-commercial speech."). 

https://restraints.11
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applied it.15 First Amendment protection of commercial speech seems (very) 

hard to explain or justify in either originalist or more broadly normative 

terms. 16 

Other examples abound-for example, the use of the First Amendment 

to constitutionalize civil service protections and to abolish the spoils system 

which, since time immemorial, state and local governments used to control 

access to government employment and contracts.17 Asjustice Lewis Powell 

observed in Elrod, the spoils system constituted "a practice as old as the 

Republic" and "a practice which has contributed significantly to the 

democratization of American politics." 18 If political patronage violated the 

First Amendment, as the framing generation understood it, it's very odd that 

no one noticed this fact until 1976. 

Even if the Constitution's structural provisions may be, as Justice Scalia 

so emphatically argued, "dead, dead, dead,"19 the Free Speech Clause of the 

First Amendment is very much alive--and this is precisely as it should be. But 

this begs the important question of whether the "living" First Amendment's 

:,.1 See supra nolc 23. 

:,(i GREGORY P. M:\G:\RL\I\", ]\{:\!\:\GED SPEECH: THE ROBERTS COURT'S FIRST AMEI\DMEI\T .'i0-

.'i7 (2017). Professor Magarian argues Lhal "[L]hc Lochner era and Lhc commercial speech doctrine 

conycrgc because Firsl Amcndmcnl limiLs on commercial speech regulations might seem lo 

resurrect Lochner." Id. al .'i3; see Leslie Kendrick, First Amendment ExjJansionirm, .'i6 \VM. & ]\{:\RY L. 

REV. 1199, 1206-09 (201.'i) (discussing "Firsl Amcndmcnl opportunism" and positing Lhal a 

growing proportion of contemporary Firsl Amcndmcnl "claims mirror Lochner-era claims in their 

slruclurc" because "they posil a constilulional right, held by business inlcrcsLs (be they sole 

proprietors or corporate cnlilics), which immunizes them from goycmmcnl regulation, often 

regulation thal relics upon slalc inlcrcsLs in public health, safely, and welfare"); see alrn Frederick 

Schauer, Commercial Speech and the Perilr ,!fParity, 2.'i WM. & M:\RY BILL RTS.J. 96.'i (2017) (criticizing 

Lhc broad prolcclion afforded lo commercial speech under contemporary Firsl Amendment 

doctrine and arguing againsl Lhc expansion of the Firsl Amendment rights ofcommercial speakers). 

:,7 Heffernan\'. City ofPaterson, .'i78 U.S. 266, 268 (20 Hi) ("The FirslAmcndmcnl generally prohibiLs 

goycmmcnl officials from dismissing or demoting an employee because of Lhc employee's 

cngagcmcnl in conslilulionally prolcclcd political actiyily."); see BranLi\'. Finkel, 44.'i U.S..'i07, .'i 17 

(1980) ~)rohibiling the discharge of goycmmcnl employees who lack policy-making aulhorily or 

process conlidcnlial information based on their political belicfa and associations); see alrn Elrod \'. 

Bums, 427 U.S. 347, 349 (1976) (holding, for Lhc lirsl time, Lhal Lhc Firsl Amendment generally 

prohibits a goycmmcnl employer from making an employee's partisan idcnlily a basis for hiring 

and firing decisions). 

:,B Elrod, 427 U.S. al 376 (Powell,]., dissenting). 

:,Y See supra nolc 22. Nole Lhal Lhc relaliyely static inlcrprclalion of slruclural proyisions in the 

Conslilulion is more a function ofjudicial common law practice than of Lhc lcxl itself. If my thesis 

Lhal all conslilulional inlcrprclation is more common law Lhan slalulory in nalurc is correct, the 

specificity of Lhc lcxl or iLs relationship lo righLs ycrsus slruclurc simply is nol Lhc controlling, or 

cycn Lhc mosl imporlanl, factor in informing judicial decision making and reason giying. Instead, 

Lhc bchayior ofjudges is Lhc mosl dispositiyc factor in determining Lhc rclcyancc, or irrelcyancc, of 

conslilulional lcxl. 

https://contracts.17
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actual text can and should do more senous work m safeguarding the 

marketplace of political ideas. 40 

This Article will proceed in six additional parts. Part II considers whether 

constitutional text can perforce constrain government behavior. Building on 

the more general point that constitutional text often does not and probably 

cannot effectively define, much less actually secure, fundamental human 

rights, Part III shows how the First Amendment's text is largely irrelevant to 

"First Amendment" jurisprudence in the contemporary United States. 

Part IV, using a comparative legal analysis, demonstrates how 

constitutional text, as well as the absence of constitutional text, does not 

prefigure the scope and vibrancy of expressive freedoms in other 

constitutional democracies that feature judicial review ofgovernment actions 

that trench on expressive freedoms-Australia, for example, lacks a 

constitutional free speech guarantee, yet Australia's highest judicial tribunal, 

the High Court ofAustralia, has recognized an "implied freedom" ofpolitical 

and governmental communication as a structural necessity in a polity that 

practices democratic self-government. 41 Part V asks whether we need to 

rethink more generally the salience of text to the scope and meaning of 

constitutional rights. 

Part VI draws on ChiefJustice John Marshall's theory of constitutional 

interpretation, as well as on Judge Guido Calabresi's theory of judicial 

"updating," to ground an argument about the centrality of judges, whose 

decisions invariably are informed by legal, social, and broader cultural 

expectations within a particular polity, to constitutional law and 

constitutional interpretation more specifically. Simply put, despite 

widespread assumptions about the salience of text to constitutions and 

constitutionalism, constitutional law is fundamentally a species of common, 

not statutory, law. 42 Advocates of textualism and originalism have failed to 

engage with this rather basic empirical truth-instead claiming, much like 

10 See BH,\GW,\T, supra nolc 2, al 4-9. 

11 See ir!fra nolcs 124-L'i9 and accompanying lcxl; see alrn Austl. Cap. Television Ply. Ltd. v. 

Commonwcaltl1, (1992) 177 CLR 106 (Austl.); Nationwide News Ply. Ltd. v. Wills, (1992) 177 CLR 
I (Austl.). For a rclcvanl general discussion of Australia's implied freedom of political and 

governmental communication, sec Adrienne Slone, The Limits ,if Constitutional Text and Strncture 

Revi,ited, 28 U.N.S.W. LJ. 842 (200.'i). 

12 See ST!Zi\USS, supra nolc 14, al 33-34 (explaining Lhal in mosl cases presenting conslilulional 

qucslions "Lhc lcxl of Lhc Conslilution vvill play, al rnosl, a ccrcrnonial rolc' 1 because "Arncrican 

conslilulional law is aboul prcccdcnls, and when the precedents leave off, il is aboul commonsense 

notions of fairness and good policy"). Strauss argues Lhal "[L]hc common law is a system buill nol 

on an authoritative, foundational, quasi-sacred lcxl like Lhc Constitution" bul instead rcsls on 

"precedents and traditions thal accumulate over Lime." Id. al 3. 

https://self-government.41
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the House of Lords prior to 1966,41 that courts lack any legitimate power to 

alter or rescind their prior text-based rulings. Finally, Part VII provides a 

brief summary of the main arguments and synthesizes the lessons that the 

protean First Amendment can teach about the limited ability of 

constitutional text, standing alone, to constrain bad government behavior. 

IL EXPRESS CONSTITUTIONAL RIGHTS (INCLUDING THE FIRST 

AMENDMENT): INEFFECTIVE "PARCHMENT BARRIERS," ESSENTIAL 

BULWARKSAGAINSTTYRANNY,ORPOTENTIALLYBOTH? 

The protean nature of the First Amendment raises a larger, and quite 

important, question about constitutional design: Does text matter? 

Assuming that text does matter--at least in some instances-should we be 

concerned when courts purporting to interpret and apply that text choose to 

ignore it (and, in the case of the First Amendment and expressive freedoms, 

do so more or less completely)? These questions implicate longstanding 

arguments about the importance of constitutional text, particularly in the 

context of safeguarding fundamental human rights, that go all the way back 

to the Federal Convention, which took place in Philadelphia, Pennsylvania, 

during the summer of 1787. 

For example, one might posit that the specificity ofconstitutional text will 

prefigure its ability to bind both the political branches and the judiciary. In 

the alternative, one might believe that structural provisions might be less 

susceptible to creative judicial interpretation and application than rights 

provisions-and therefore potentially do a better job of delimiting how 

government institutions and actors operate. 44 From this vantage point, the 

l:l See [1966] I Weekly L.R. 1234 (H.L.) (Eng.); .1ee alrn C,\L,\BRESI, supra nole 10, al 18.'i-86 n.12 

(discussing the House of Lords announcing thal il could, contrary lo ils pasl claims lo Lhe contrary, 

ailer or abolish prior precedenLs and would take such action going forward); ,v. Barlon Leach, 

Revi1ioni1m in the House ,ifLord,·: The Bastion ,ifRigid Stare Deci1i1 Fall,·, 80 H:\RV. L. REV. 797, 798-99, 

803 (1967) (discussing and describing the House ofLords's change ofhearl regarding iLs power lo 

overturn prior precedents and observing thal "the House of Lords with grace and dignified 

simplicity has removed the artificial block lo judicial law reform sel up by iLs predecessors"). 

See John F. Manning, Separation ,ifPowers- as Ordinary InterjJretation, 124 H,\RV. L. REV. 1939, I943-

49, 200.'i-17, 2021-24, 2040 (2011) (arguing Lhal Lhe federal courLs should more strictly enforce 

specific slruclural requirements and rules Lhan more general provisions, such as the Vesling Clauses 

ofArticles I, II, and III thal allocate powers among the three branches of the national government). 

Of course, whether even slruclural provisions provide effective conslrainls will depend on whether 

independent courls exisl Lhal have Lhe inslilulional strength lo enforce Lhem againsl backsliding 

political branches. See Ronald J. Kroloszynski, Jr. & Alticus DeProspo, Against Congressional Case 

Snatching, 62 WM. & l\faRY L. REV. 791, 806 & 806 n.48 (2021) (arguing Lhal specific limits "on the 

11 
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limiting power of constitutional text exists on a continuum or spectrum that 

depends critically on context. Good reasons exist to question whether either 

of these postulations actually hold true. The better view might well be that 

constitutional text means what judges say that it means-nothing more and 

nothing less. 45 For the moment, however, and for the sake of argument, let 

us assume that the question is a debatable one and that a legal text might 

bind the institutions ofgovernment (at least in some contexts). 

James Madison, generally a strong proponent of the written draft 

Constitution-which seems to reflect at least some degree of faith in text as 

means of constraining the behavior of the institutions of government­

nevertheless famously opposed the inclusion of a written bill of rights at the 

Federal Convention and, for a time, during the ratification debates in the 

states. When his friend and mentor, Thomas Jefferson, later offered his 

strenuous objection to the draft constitution's failure to include a written bill 

of rights, Madison responded that textual guarantees of fundamental human 

rights were of little-if any-practical utility because they could not, by 

themselves, constrain a government bent on disregarding them. 46 

In Madison's view, written rights provisions simply do not work: 

"[E] xperience proves the inefficacy ofa bill ofrights on those occasions when 

its controul is most needed."47 He observed that "[r]epeated violations of 

these parchment barriers have been committed by overbearing majorities in 

every State" and such violations would likely occur at the federal level as well 

because " [w] herever the real power in a Government lies, there is the danger 

structure and function oflhc three branches presuppose[] a federal judiciary able and willing lo 

make iLs judgments stick" and positing Lhal "specific conslilulional slriclurcs" will actually limil how 

Congress and the President bchayc only if Lhc Article III courLs hayc Lhc inslilulional power lo 

enforce those limits). 

l.1 See FISH, supra nolc 12, al 13-16 (arguing Lhal inlcrprcliyc communities imbue lcxl, or words, with 

meaning and Lhal the symbols thal comprise words hayc no necessary or inherent meaning outside 

ofan inlcrprcliyc community); HUGHES, supra nolc 29, al 18.'i (arguing thaljudgcs, rather Lhan Lhc 

lilcral words oflhc Conslilulion, define Lhc Conslilulion's meaning and scope of application). 

Hi See Lcllcr from James Madison lo Thomas Jefferson (Ocl. 17, 1788), 

hllps:/ /foundcrs.archiycs.goy/ documcnls/Madison/01-11-02-0218 [hllps:/ /pcrma.cc/82RA­

QG6RJ (lasl yisilcd June 30, 2021); .1ee alrn RICH:\RD L\BUI\SKI, J,\MES M,\DISOI\ ;\I\D THE 

STRUGGLE FOR THE BILL OF RIGHTS 104-0.'i, 160-64 (2006) (staling thal Madison bclicycd "a bill 

ofrighLs wrillcn on paper would nol dclcr [the] majority"). IL was lefl lo Alexander Hamilton lo 

defend the omission of a Bill of Rights lo the public. See THE FEDElULIST No. 84, al .'i I0, .'i 12-14 

(Alexander Hamilton) (Clinton Rossiter ed., 1961) ("I go further and affirm Lhal bills ofrighls ... 

arc nol only unnecessary in the proposed Conslilulion bul would cycn be dangerous."). 

17 Lcllcr fromJamcs lvfadison lo ThomasJcITcrson, supra nolc 46. 
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of oppression" and "[w]herever there is an interest and power to do wrong, 

wrong will generally be done. " 48 

Thus, Madison had "never thought the om1ss10n [of a written bill of 

rights] a material defect, nor been anxious to supply it even by subsequent 

amendment, for any other reason than that it is anxiously desired by 

others. "49 Madison posited that federalism would serve as a more reliable 

safeguard of the people's rights and liberties than an extensive list of human 

rights. 50 

Of course, Madison fails to explain why structural provisions will prove 

any more efficacious than rights provisions. Delimiting the specific powers 

of the national government, after all, is no less a "parchment barrier" than 

rights provisions. What is more, a national government vested with broad 

powers, including a general power to tax and spend for the general welfare, 

could, if it wished to do so, consistently move the boundaries of federalism 

over time in favor of the central government. Indeed, this is arguably 

precisely what has happened from 1788 to the present. If Madison's 

argument rests on a theory that state governments could effectively and 

reliably check ever-broader federal assertions of authority, obvious and 

immediate problems of collective action and transaction costs arise. 

Some structural provisions, such as vesting the state legislatures with the 

power to select members of the federal Senate, perhaps do provide a self­

executing check on the expansion of the federal government's authority. 51 

But the actions of the national government in the early years of the Republic, 

rn Id.; see irifra noles 177-184 and accompanying lexl; see alrn FISH, supra nole 12, al 13-17 (arguing thal 

words haye meaning only within Lhe conlexl of specific inlerprelaliye communities and Lhal 

meaning resuils from a process of conlesling meaning Lhal possesses both objectiye and subjectiye 

elemenLs bul is neither entirely objecliye or subjectiye in character). 

lY Leller fromjames lvfadison lo ThomasJeITerson, supra nole 46. 

.,o See id. (arguing Lhal "the limited powers of Lhe federal Goyernmenl and Lhe jealousy of Lhe 

subordinate GoyemmenLs, afford a security which has nol existed in Lhe case of Lhe Stale 

GoycrnrncnL~' 1 
) • 

.11 Eyen this claim is highly conleslable. See ST!Zi\USS, supra nole 14, al 132-36 (explaining Lhal the 

direcl election of U.S. senators significantly antedated Lhe ratification of Lhe Seyenleenlh 

Amendment and Lhal "[b]eginning in tl1e 1830s ... people who wanted lo be elected lo Lhe Senate 

began appealing directly lo Lhe yolers of Lhe stale lo yole, in slale lcgislatiye elections, for candidates 

who were pledged lo supporl Lhem for tl1e Senate"). In other words, constitutional change, witl1 

direcl popular inpul on Lhe persons who would serye in Lhe federal Senale, came aboul tl1rough 

stale law reform prior lo April 8, 1913 (the Seyenleenlh Amendment's dale ofralificalion). Thus, 

"8J]y 1911, a year before Lhe Seyenleenlh Amendment was proposed, oyer half Lhe stales had 

adopted Lhe Oregon system," which inyolyed public pledges by candidates for Lhe slale legislature 

lo supporl particular U.S. Senale candidates. Id. al 133-34. 

https://authority.51
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including the creation of a national bank52 and the Louisiana Purchase,51 

provided almost immediate and convincing evidence of the limited utility 

and efficacy of structure as an effective check against mission creep by the 

federal government. 54 

Making a different argument in support of the omission of a bill of rights, 

Alexander Hamilton, in Federalist No. 84, posits that written rights guarantees 

were at best superfluous and, at worst, dangerous. 55 Defending the failure to 

include a bill of rights, he argued that such guarantees are not needed when 

a government has limited, clearly defined powers because "the Constitution 

ought not to be charged with the absurdity of providing against the abuse of 

an authority which was not given."56 Written rights guarantees, moreover, 

"would even be dangerous" because "[t]hey would contain various 

exceptions to powers which are not granted" thereby "afford[ing] a colorable 

pretext to claim more than were granted."57 As Hamilton puts it, "[f] or why 

declare that things shall not be done which there is no power to do?" 58 Thus, 

Hamilton argued that express rights-granting constitutional provisions were 

.12 ALFRED H. KELLY, WII\FRED A. H,\RBIS0I\ & HER~L\I\ BELZ, THE AMElUC;\I\ C0I\STITUTI0I\: 

ITS ORIGII\S ;\I\D DEVEL0PMEI\T 129-31 (6th ed. 1983) (describing and discussing Lhe fierce 

debate between Alexander Hamilton and ThomasJefferson, as members of George ,vashinglon's 

cabinet, over the federal government's aulhorily lo charter and maintain a national bank) . 

.,:, Id. al 147-.'iO (discussing the Louisiana Purchase and Jefferson's initial belief Lhal a conslilulional 

amendment would be necessary lo render il lawful and his ultimate acceptance of a common law 

approach lo Lhe Conslilution under which "the power lo acquire lerrilory was inherent in Lhe very 

existence of Lhe United Stales as a sovereign nation-a proposition Lhal challenged the 

[Democralic-]Republican theory oflhe Union as a compact among Lhe slales"). Professors Kelly, 

Harbison, and Belz posil thal Lhe Louisiana Purchase, and Lhe conslilutional arguments Lhal il 

engendered within Lhe ostensibly "slricl conslruclion[isl]" Jefferson Adminislralion, rellecl the 

salience of "new theories and principles" Lhal "embody values in Lhe political cuilure"-and also 

perhaps a "cautionary reminder Lhal practice musl lemper theory." Id. al 148-.'iO. Even in the 

early years of the Republic, a "dislinclively American form of conslilulional politics" arose, one 

"based on rhetoric and principles thal have Lhe power lo influence public opinion because Lhey 

express fundamental values." Id. al l.'iO. In a word, conslilulional practice in Lhe U.S. has travelled 

Lhe common law methodological palh for a very long Lime-dating back lo Lhe ,vashinglon and 

Jefferson Adminislralions. 

.,1 The Sevenleenlh Amendment provides an instructive example. Direct election ofU.S. Senators in 

a greal many slales anledaled ils ratification. See ST!Zi\USS, supra nole 14, al 133-34. As Strauss 

puls il, "[L]he Sevenleenlh Amendment ... did nol bring aboul Lhe direcl election of senators; il 

ratified a practice of de facto direcl election Lhal had been insliluled by other means." Id. al 13.'i. 

In other words, a common law evolution occurred Lhal had effectively re-wrillen Lhe slrnclural rules 

governing how mosl members of Lhe U.S. Senale would come lo hold Lhal o!Iice-"[L]he living 

Conslilulion was Lhe real agenl of change" rather Lhan Lhe formal amendment process. Id. al 136 . 

.1.1 FEDE!Zl\LIST No. 84, supra nole 46, al .'i 13-14 . 

.,ti Id. al.'il4. 

.,7 Id. al .'i 13. 

.,B Id. 
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unnecessary for a limited constitution, whereas Madison argued that express 

rights provisions would not, and probably could not, limit a government bent 

on violating them. 

Like Madison's questionable claim that constitutional text related to 

federalism and structure would effectively constrain the national 

government, Hamilton's argument lacks persuasive force. A power to tax, 

for example, implies the power to destroy. 59 On this count, Marshall, not 

Holmes, has the better of this argument: Congress routinely has used 

usurious taxes as a means of regulating where its direct regulatory authority, 

at least at the time when Congress enacted the "tax," might have been open 

to serious constitutional doubts. 60 Indeed, the validity of the Affordable Care 

Act's mandate for individual citizens to enter the private insurance market 

ultimately rested on Congress's constitutional taxing authority. 61 Thus, if 

Congress possesses the power to tax and spend for the general welfare, it 

could easily and foreseeably use these constitutional powers just like 

Louisiana's state government under Huey P. Long to impose discriminatory 

taxes on newspapers critical of the government. 62 

.1Y McCulloch\'. Maryland, 17 U.S. (4 Wheal.) 316, 431 (1819) (obscrying that "the power lo lax 

inyo]ycs the power lo destroy" and Lhal "the power lo destroy may defeat and render useless the 

power lo create"). But if Panhandle Oil Co.\". Knox, 277 U.S. 218, 223 (1928) (Holmes, J., 
dissenting) ("The power lo lax is nol the power lo destroy while this Court sits."). 

till See, e.g., United Stales\". Kahrigcr, 34.'i U.S. 22 (19.'i3) (upholding a plainly regulatory cnaclmcnl 

lo impose confiscatory federal laxes on commercial gambling operations). Proyidcd that a federal 

lax could produce some rcycnuc, a regulatory purpose and cITccl will nol render the "lax" 

unconslilulional. See id. al 28 & 28 n.4; United Stales\". Sanchez, 340 U.S. 42, 44-4.'i (19.'i0) 

(upholding confiscatory laxes on marijuana sales); Sonzinsky \". United Stales, 300 U.S..'i06, .'i 13 

(1937) (upholding usurious laxes on the sale ofsawcd-oITsholguns in parl because "[c]ycry lax is in 

some measure regulatory"). But if Bailey\". Drexel Furniture (Child Labor Tax Case), 2.'i9 U.S. 

20, 36-38 (1922) (inya]idaling a "tax" collcclcd by the Dcparlmcnl of Labor Lhal appeared lo 

function as a direct proscription against the use of child labor); Kahriger, 34.'i U.S. al 38 (Frankfurter, 

J., dissenting) (arguing in dissent Lhal "when oblique use is made oflhc taxing power as lo mallcrs 

which subslanliyely arc nol within the powers delegated lo Congress, the Court cannot shul iLs eyes 

lo what is obyiously, because designedly, an allcmpl lo control conduct which the Constilulion left 

lo the responsibility of the Stales, merely because Congress wrapped the legislation in the ycrbal 

cellophane of a rcycnuc rncasurc'} 

til U.S. COI\ST. arl. I,§ 8, cl. I; .1ee NFIB "· Scbelius, .'i67 U.S..'i 19, .'i63-74 (2012) (opinion ofRoberts, 

CJ.) (upholding the indiYidual mandate as a conslilulionally-Yalid exercise oflhc taxing power). 

ti2 Grosjean\". Am. Press Co., 297 U.S. 233, 240-41 (19%); .1ee Gerard N. Magliocca, Hury P. Long and 

the Guarantee Clause, 83 TUL. L. REV. I, 41 11. 183 (2008) ("In Grosjean v. American Press Co., the Justices 

struck down the Senator's adycrlising tax on newspapers."). For a discussion of Long's sustained 

allack on the press, sec RICH,\RD C. CORTI\ER, THE KII\GFISH ;\I\D THE COI\STITUTIOI\: HUEY 

LOI\G, THE FIRST AMEI\DMEI\T, ;\I\D THE EMERGEI\CE OF MODER!\ PRESS FREEDOM II\ 

AMER!C;\ (1996). 

https://authority.61
https://destroy.59
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Madison won the battle but lost the war. The ratification conventions in 

several states, notably including New York and Virginia,61 made the 

inclusion of a bill of rights an absolute condition for agreeing to ratify the 

proposed draft constitution.64 As Akhil Amar and his co-author explain, the 

Antifederalists "were militant advocates for the inclusion of a bill of rights in 

the new Constitution" and were "suspicious of the extraordinary powers that 

were to be granted to the federal government by a constitution lacking a bill 

of rights that would clearly and unequivocally protect certain rights and 

freedoms." 65 Notwithstanding misg1vmgs about the efficacy of such 

provisions, the Constitution's proponents (notably includingJames Madison) 

found it both politically necessary and expedient to agree to quickly consider 

and adopt a bill of rights once the re-organized national government came 

into operation. 66 

Even though Madison ultimately gave up his opposition to including a 

bill of rights in the Constitution, and in fact introduced the first draft of the 

amendments that became the Bill of Rights in the House of Representatives 

onJune 8, 1789,67 his arguments against the efficacy of"parchment barriers" 

(i:, BH,\G\V;\T, supra nolc 2, al 6-7 (explaining Lhc history behind Lhc ratification corwcnlions in New 

York and Virginia). 

(ii See GE!Zl\RD N. lvL\GLIOCC;\, THE HE,\RT OF THE COI\STITUTIOI\: How THE BILL OF RIGHTS 

BEC,\ME THE BILL OF RIGHTS 32-34(2018) (discussing Lhc compromise Lhal pcrmillcd ratification 

lo proceed and observing Lhal lvfadison and other proponents of ratification "wisely concluded Lhal 

ralificalion would occur only if Lhc Virginia convention was allowed lo propose" a bill of righLs Lhal 

would be considered expeditiously in Lhc lirsl meeting of Congress); see alrn KELLY, H,\RBISOI\ & 

BELZ, supra nolc .'i2, al 110 ("Unwilling lo appear less solicitous of liberty than their opponents, 

FcdcralisLs in several slalcs informally agreed lo acccpl subsequent inclusion of a bill of rights as a 

condiLion of ralification. '1). 
(i.1 A~L\R & AD,\MS, supra nolc 21, al 38 (discussing the Antifcdcralisls' suspicion of Lhc broad powers 

given lo Lhc federal government). 

(i(i See KELLY, H,\RBISOI\ & BELZ, supra nolc .'i2, al 121-22 (explaining Lhal "Fcdcralisls had won in 

several slalcs by promising a series of conslilutional amendments embodying a bill of rights," Lhal 

"[m]any members oflhc lirsl Congress now fell a moral obligation lo fulfill these promises," and, 

accordingly, "[i]n September 1789 Congress submillcd twelve proposed amendments lo the 

stales"). 

(i7 I Al\l\;\LS OF COI\G. 440-60 (1789) (Joseph Gales ed., 1834) (explaining Lhc importance of this 

amendment lo James lvfadison); see lvL\GLIOCC,\, supra nolc 64, al 38 (noting Lhaljamcs lvfadison 

introduced a resolution onjunc 8, 1789, Lhal scl forth Lhc proposed amendments Lhal would come 

lo comprise Lhc Bill of RighLs). Madison had collected a file of proposed amendments from Lhc 

stale ratifying corwcnlions, as well as slalc legislatures, and allcmplcd lo propose amendments thal 

were responsive lo mosl of Lhc requests and, in particular, lo rcqucsLs supported by multiple slalcs. 

See ML\R&AD,\MS, supra nolc 21, al 39-40; see alrn 2 BERl\;\RD SCH\V;\RTZ, THE BILL OF RIGHTS: 

A DOCUMEI\Ti\RY HISTORY 983 (Leon Friedman cl al. eds., 1971). As Professors Amar and 

Adams explain, "lvfadison had begun work with a file ofnearly one hundred suggested amendments 

(nol counting duplications) proposed by eight slalcs lo be considered for inclusion in a bill of righLs." 

A~L\R & AD,\MS, supra nolc 21, al 40. 
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should give a thoughtful person pause. To what extent do the actual words 

ofa constitutional provision matter? Do those words effectively constrain the 

government? Under Madison's view, written rights guarantees, standing 

alone, do not and simply cannot prevent the government from abusing its 

powers. 68 Instead, he believed that the careful use of structural design 

elements-notably including the separation of powers and federalism-in 

shaping governing institutions would provide a more durable and efficacious 

means of securing individual liberty and safeguarding against tyranny.69 

Madison's point seems, at best, rather dubious. If the efficacy of text 

depends on whether those who interpret it take it seriously, the efficacy of 

text depends on whether its interpreters prove out to be faithful stewards­

and not on the inherent power of the text itself to compel respect and 

compliance. It is certainly true that many judges, lawyers, and legal scholars 

alike invoke constitutional text as if the words and phrases in the 

Constitution, Bill of Rights, and subsequent amendments possess talismanic 

powers. Even so, however, one cannot credibly deny that constitutional text 

does not perforce have a constraining effect. Consider that China, Cuba, 

and North Korea all have written constitutions-none of which effectively 

limit the government's exercise of coercive powers over citizens of those 

nations.7° What's more, provisions on structure and institutional design are 

(ill See THE FEDE!Zl\LIST No. 84, supra nolc 46, al .'i 13-14 (arguing thal "bills of rights, in Lhc sense and 

lo the cxlcnl in which Lhcy arc contended for, arc nol only unnecessary in Lhc proposed 

Conslilulion, bul vvould cycn be dangerous'} 

(iY The United Kingdom's conslilution rcllccLs this approach-it relics on slruclurc rather than lcxl 

lo safeguard liberty. The contemporary U.K. lacks a judicially enforceable Bill ofRighLs and acLs 

of Parliarncnl arc nol subjccl lo judicial rcyicw by Lhc Supreme Courl oflhc United Kingdom. See 

ROl\;\LDJ. KROTOSZYI\SKI,JR., PRIV,\CY REVISITED: A GLOB;\L PERSPECTIVE 01\ THE RIGHT 

TO BE LEFT ALOI\E 117-20 (20 Hi) (explaining how Lhc Parliarncnl has the aulhorily lo make any 

laws). To this day, "the doctrine of parliarncnlary soycrcignly (or supremacy) remains an 

important, ifno longer absolutely defining, characteristic oflhc British conslilution." Id. al 120. 

ROBERT L. lvL\DDEX, COI\STITUTIOI\S OF THE WORLD Yii (3d ed. 2008) ("The goycmrncnls of 

China, Cuba, North Korea, and Vietnam remain single-party diclalorships, and Saudi Arabia 

remains an absolute monarchy."); SUE V,\I\DER HOOK, COMMUI\ISM 131 (Holly Saari cl al. eds., 

2011) (obscrying thal "[L]hc conslilulions of Cuba, North Korea, and Vietnam all promise similar 

freedoms and human rights" bul cautioning Lhal "[rn]any historians and human rights adyocalcs 

hayc proclaimed Communist conslilulions as mere propaganda."); see Torn Ginsburg, Nick Foti & 

Daniel Rockmore, "!Ve the Peoples": The G/obal Origins ,ifConstitutional Preambles, 46 GEO. ,V,\SH. II\T'L 

L. REV. 30.'i, 314(2014) (noling "the relaliyc importance of the conslilulion as a symbol, as opposed 

lo a legally opcraliyc lcxl, in socialist countries"); Ronald J. Kroloszynski, Jr., The Irrelevant 

!Vas/eland: An Exploration ,if !Vhy Red Lion Doesn't 11faller (ilfuch) in 2008, the Crucial Importance rif the 

Iryimnation Revolution, and the Continuing Relevance ,if the Public Interest Standard in Regulating Access Lo 

Spectrum, 60 ADM!!\. L. REV. 911, 919-20 n.27, 936-37 (2008) (discussing official slalc censorship in 

China, Cuba, and North Korea despite conslilulional guarantees Lhal ostensibly safeguard freedom 

of speech and press in these nations). 

https://tyranny.69
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no more binding on the institutions ofgovernment and not self-evidently less 

susceptible to being evaded or ignored than are rights-granting provisions. 

Simply put, a written constitution, interpreted and enforced by an 

independent judiciary, may devolve into a mere "parchment barrier" if those 

holding the reins of government power systematically attack and successfully 

destroy the institutional independence of the national courts. Thus, although 

Hungary, Poland, Russia, and Turkey all have written constitutions that 

once possessed more than a modicum of constraining legal force on the 

executive and legislative branches of government, these documents largely 

have fallen into desuetude as effective checks on the scope of these 

governments' powers today. 71 In all four countries, the political branches 

have used constitutionally-available political controls over the judiciary, 

including the national constitutional courts, to effectively negate and cancel 

the judiciary's ability to exercise a meaningful power of judicial review to 

enforce constitutionally-protected human rights. Although this has not (yet) 

happened in the United States, the fact remains that Congress and the 

President enjoy constitutional authority to reduce, or even destroy, the ability 

of the federal courts to interpret and enforce the Constitution and Bill of 

Rights. 

Madison's skepticism about the potential efficacy of written rights 

provisions, mere "parchment barriers," seems justified. The effective 

constraining force of constitutional text crucially depends on context, the 

specificity of the provisions, the willingness of political actors to respect such 

guarantees voluntarily, and the ability and willingness of the courts to enforce 

compliance when the political branches disregard constitutional constraints. 

It is simply not credible to assert that text inevitably will constrain 

government actions on its own and without regard to any consideration of 

how the governing institutions within a particular polity interact with each 

other. One would be going too far to say text never matters and invariably 

constitutes a mere "parchment barrier"; at the same time, however, one 

cannot simply assume that constitutional text will, on its own and regardless 

of context, effectively secure fundamental human rights on the ground-or, 

See Kirn Lane Scheppelc, Autocratic Legali,m, 8.'i U. CHI. L. REV ..'i4.'i, .'i49-.'i2, .'i62, .'i68, .'i70 (2018) 

(exploring how anLi-liberal aulocrals deconslrucl conslilulional curtailrnenls); Kirn Lane Scheppelc, 

The Rule ,!fLaw and the Frankenstate: !Vhy Govemance Checklil"ts Do.Not !Vork, 26 G0VERK,\I\CE: AK IKT'L 

J. OF L.\W, P0L'Y, ADMII\. &IKSTS..'i.'i9, .'i60-6 l (2013) (explaining how Hungary's Prime Minister, 

Viklor Orban, with 34% of Lhe popular vole from Lhe 20 IO election, could and did fundamentally 

change Lhe Hungarian constilulional slruclure). 

71 
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for that matter, delimit both the structure and function of a nation's 

governing institutions. 

At the end of the day, the ability of text to limit the scope of government 

action will depend on factors completely independent of the text itself­

notably including the existence of an independent judiciary, the salience of 

the right (or institutional constraint) that text safeguards within a particular 

political community, 72 the willingness of the legislature and executive to 

refrain from violating a particular right, as well as their willingness to respect 

judicial decisions enforcing a particular right, and the willingness of ordinary 

people to assert the right-through constitutional litigation if necessary. As 

the following part will demonstrate, the First Amendment's salience in the 

contemporary U.S. has far more to do with the general expectation of 

expressive freedom within the body politic, the reticence of legislators and 

executive branch officers to be seen as engaged in official censorship of the 

marketplace of political ideas, and the willingness of courts to issue strong 

judgments calling out violations when and if they occur than it does with the 

amendment's text. 

The alacrity with which courts move to disallow government efforts at 

censorship probably constitutes the most important of these factors. 

Aggressive judicial protection of expressive freedom both vindicates and 

reinforces the salience of these freedoms within the body politic. Indeed, it 

might well be that expressive freedom in the U.S. would not look much 

different today if the First Amendment, as such, did not even exist. Australia 

and Israel demonstrate that courts vested with a power ofjudicial review can 

and will protect the marketplace of political ideas based on the inexorable 

link between free and open public debate and a project of democratic self­

government-and a citizenry's expectation of a free and open marketplace 

ofpolitical ideas.71 In the United States, we have an express textual provision 

that safeguards speech, but it should not be particularly surprising if the 

formal text of this provision proves to be less important than the imperative 

of a free and open marketplace of political ideas to the use of elections to 

confer legitimacy on the government and its institutions. 

7'2 For example, do citizens cxpccl goycmmcnl lo rcspccl a particular fundamental right or arc Lhcy 

more or less indiITcrcnl lo whether Lhc goycmmcnl burdens or abridges a particular right? 

See ir!fra nolcs l 4,'i-171 and accompanying lcxl. 

https://ideas.71
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III. TEXTUALISM AND ORIGINALISM IN CONSTITUTIONAL 

INTERPRETATION AND ADJUDICATION: THE FIRST AMENDMENT AS AN 

EXEMPLAR OF COl\:11\;ION LAW CONSTITUTIONALISM IN ACTION 

What is true of constitutional text in general seems to hold doubly true of 

the First Amendment. As this Part will show-hopefully with convincing 

clarity-the scope of expressive freedom in the contemporary United States 

has little to do with either the precise language and wording of the First 

Amendment or with the "original intent" of the Framers of the Bill ofRights. 

Instead, "the First Amendment" almost entirely consists of rules and 

doctrines created from whole constitutional cloth by judges engaged in an 

ongoing project of common law constitutionalism. 

Despite its iconic status in the contemporary United States,74 most federal 

judges, most of the time, simply ignore the First Amendment's actual text. 

The full text of the amendment provides: 
Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances. 75 

Focusing for the moment on the language related to the protection of 

expressive, rather than religious freedoms, the Free Speech Clause is the only 

provision that routinely does significant doctrinal work today. 76 Indeed, one 

can count the number of modem Supreme Court cases interpreting and 

71 Under Lhc "Preferred Position" Doctrine, the Supreme Courl has held thal Lhc federal courls hayc 

a special obligation lo enforce Lhc Firsl Amendment with particular Yigilancc. See Thomas \". 

Collins, 323 U.S..'i Hi, .'i30 (194.'i) (noting "the preferred place giycn in our scheme lo Lhc grcal, Lhc 

indispensable democratic freedoms secured by the Firsl Amendment"); lv1urdock \". Pcnnsy]yania, 

319 U.S. 10.'i, 11.'i (1943) ("Freedom of press, freedom of speech, freedom of religion arc in a 

preferred position."). ,vriting in Thomas, Justice ,\'iley Rutledge explained thal Lhc Firsl 

Amendment's "priority giycs these liberties a sanclily and a sanction nol pcrmilling dubious 

intrusions." Thoma.I", 323 U.S. al .'i30. The Supreme Court's use of Lhc "preferred position" 

characlcrization has vvancd in rnorc rcccnl opinions, bul il slill appears frorn Lirnc lo Lirnc. See, e.g., 

Emp. DiY., Dcp'l of Hum. Res.\". Smith, 494 U.S. 872, 89.'i (1990) (O'Connor,]., concurring in 

parl and dissenting in parl) ("The compelling inlcrcsl lcsl cITcclualcs Lhc Firsl Amendment's 

command thal religious liberty is an indcpcndcnl liberty, that it occupies a preferred position, and Lhal 

Lhc Courl will nol pcrmil encroachments upon this liberty, whether dirccl or indirect, unless 

required by clear and compelling goycrnmcnlal inlcrcsLs oflhc highcsl order[.]") (emphasis added) 

(internal quolalions omillcd) (citing Wisconsin\". Yoder, 406 U.S. 20.'i, 21.'i (1972), superseded by 

statute as slated in Ramirez\". Collier, 142 S. Cl. 1264 (2022)). 

Ti LT.S. COKST. arncnd. I. 
7(i BH,\G\V;\T, supra nolc 2, al 3-6 (explaining the central importance of the Free Speech Clause in 

contemporary Firsl Amendment jurisprudence and discussing Lhc Supreme Court's cxclusiyc 

reliance on the Free Speech Clause in conslilulional liLigalion today). 
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applying the Press, Assembly, and Petition Clauses on two hands. 77 The 

Press Clause has not generated major decisions in decades.78 A leading 

scholar (arguably the leading scholar) of the Assembly Clause characterizes 

the provision as "forgotten. " 79 

Lodging a quite similar complaint regarding the Petition Clause, I have 

lamented "the Supreme Court's unfortunate and highly circumscribed 

jurisprudence of the Petition Clause, which to date has largely failed to give 

the clause much, if any, independent legal significance."80 In fact, the 

Petition Clause constitutes "little more than a footnote in modern Supreme 

Court jurisprudence."81 At worst, it would be fair to say that the Petition 

Clause does not do any meaningful jurisprudential work to secure expressive 

freedoms in the contemporary United States; at best, one might credibly 

posit that it does very little such work. Professor Ash Bhagwat shares this view, 

observing that "the Petition Clause has disappeared from constitutional 

litigation." 82 He goes even further, positing that "[p]etitioning is thus dead," 

at least "as a tool of modern American democracy at the national level."81 

77 See id. al 4 (describing Lhe Assembly Clause as "irreleyanl" and noting Lhal "il has nol been relied 

upon by Lhe Supreme Courl since 1983!"); JOH!\ D. Il\,\ZU, LIBERTY'S REFUGE: THE 

FORGOTTEI\ FREEDOM OF ASSEMBLY 61-62 (2012) (describing the right lo assemble as "largely 

forgollen" and obserying thal "[L]he Courl, in fact, has nol addressed a freedom of assembly claim 

in Lhirly years"); see alrn Perry Educ. Ass'n \". Perry Local Educators' Ass'n, 460 U.S. 37, 4.'i, .'i.'i 

( 1983) (featuring a few passing references lo Lhe Assembly Clause in a decision thal resls primarily 

on Lhe Free Speech Clause). Professor Inazu correctly posits Lhal "[w]ilh Perry, eyen cases inyo]ying 

prolesls or demonslralions could now be reso]yed witl1oul reference lo assembly." Il\,\ZU, supra, al 

62. In poinl of fact, Lhal is precisely how things haye come lo resl today. In Lhe 2020s, Lhe Firsl 

Amendment prolecLs collectiye public prolesls nol as insLanLialions of Lhe right "lo assemble" bul 

rather as jusl another form or species of "speech." The federal courLs' studied neglect of the 

Assembly Clause largely corresponds lo a concomitant lack of su!Iicienl legal protection for 

collecliye speech acliYily (aka "assembly") in public. See Tabatha Abu El-Haj, The.Neglected Right ,if 

A.1.1embly, .'i6 UCLA L. REV..'i43, .'i64-6.'i (2009) (discussing and strongly criticizing Lhe Supreme 

Court's failure lo enforce and prolecl Lhe right lo assemble as a free-standing and independent 

expressiye freedom). 

7B RonNell Andersen Jones & Sonja R. \Vesl, The US. Supreme Court's Characterizations ,if the Press: An 

Empirical Sturfy, 100 N.C. L. REV. 37.'i, 391-92 (2021) (documenting empirically, explaining, and 

critiquing Lhe sleep decline in references lo the Firsl Amendment's Press Clause in the Supreme 

Court's published decisions from 1820-201.'i); RonNell Andersen Jones & Sonja R. \Vesl, The 

Fragility ,ifthe Free American Press, 112 NW. Ul\!V. L. REV ..'i67, .'i 79 (2017). 

7Y Il\,\ZU, supra nole 77, al 7-10, 149-.'i3, 18.'i-86. 

Bil ROl\;\LD J. KROTOSZYI\SKI, JR., RECL:\IMII\G THE PETITIOI\ CL:\USE: SEDITIOUS LIBEL, 

"OFFEI\SIVE" PROTEST, ;\I\D THE RIGHT TO PETITIOI\ THE GOVERI\MEI\T FOR;\ REDRESS OF 

GRIEV,\I\CES l.'i6 (2012). 

Bl Id. al l.'i3. 

B2 BH,\GW,\T, supra nole 2, al 79. 

:n Id. 

https://decades.78
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So, what gives? When federal courts fail to invoke and apply particular 

constitutional texts, such as the Petition Clause, the provision effectively 

withers and eventually fades away into total and complete desuetude. To be 

sure, the language remains in the Constitution-but because it does no 

jurisprudential work, it ceases to play any meaningful role in our collective 

constitutional imaginations.84 For example, with respect to the Petition 

Clause today, Professor Bhagwat is undoubtedly correct when he balefully 

posits that "few people even know it exists."85 And the Press and Assembly 

Clauses have suffered the same fate as the Petition Clause-these First 

Amendment provisions have become irrelevant to the scope and meaning of 

expressive freedom in today's United States. 

Thus, federal judges routinely ignore the actual text of the First 

Amendment-and this behavior should be viewed as problematic for a 

judiciary staffed with self-proclaimed "textualists." After all, ignoring the text 

squarely "violates the notion that a court, when interpreting a legal text, 

should attempt to give legal effect to all provisions of the text. "86 The First 

Amendment specifies protection not only for "speech" but also for "the 

press," "assembly," and "petition."87 And, the elephant in the room-which 

everyone seems to ignore-is the directive that "Congress" shall "make no 
law."88 

ChiefJustice John Marshall made much of the Bill of Rights lacking the 

"[n]o state shall" language of Article I, Section 10 (which contains a variety 

of express limitations on state governments89) when holding that the 

provisions of the Bill of Rights, including the Takings Clause, do not apply 

to the states. 90 Marshall observed that "[t]he question thus presented is, we 

think, ofgreat importance, but not ofmuch difficulty. " 91 If the absence of "no 

state shall" language in various provisions of the Bill of Rights provided a 

Bl The Guarantee Clause and the Third Amendment both proyide useful examples of conslilutional 

proyisions Lhal haye fallen largely, if nol complclcly, inlo a slale of desuetude. See Baker \". Carr, 

369 U.S. 186, 293-98 (1962) (Frankfurter, J. dissenting) (discussing the non-enforcement of the 

Guaranty Clause); Griswold\". Conneclicul, 381 U.S. 479, 484 (196.'i) ~)roYiding a rare, and 

passing, reference lo the Third Amendment as adyancing a priyacy inleresl in Lhe home). 

B., BH:\GW,\T, supra nole 2, al 4. 

Bti KR0T0SZYI\SKI, supra nole 80, al l.'i8. 
B7 LT.S. COKST. arncnd. I. 
:m Id. 

BY See U.S. C0I\ST. arl. I,§ 10. 

YO Barron\". Ballimore, 32 U.S. (7 Pel.) 243, 247-.'i I (1833), superseded by constitutional amendment, U.S. 
C0I\ST. amend XIV, as recognized in Dobbs\". Jackson ,vholc ,vomen's Heallh Org., 141 S. Cl. 

2228 (2022). 
Yl Barrot\ supra nole 90, al 247. 

https://imaginations.84
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clear and conclusive answer to its scope of application vis a vis the states, 

shouldn't the presence ofan express scope ofapplication limitation-unique in 

the entire Bill of Rights-constrain the scope of the provision's application 

(namely, to the legislative branch, and not to the executive or judicial 

branches)? Despite the plain wording, today "Congress shall make" for all 

intents and purposes, on a de facto basis, actually means "no government 
entity shall make. "92 

For the record, I do not advocate for a general reduction in the First 

Amendment's institutional scope of application-as a normative matter, any 

and all government rules that seek to squelch speech based on content or 

viewpoint cannot be reconciled with a commitment to democratic self­

government. Instead, we should probably ask ourselves whether the First 

Amendment can plausibly be invoked as the source of constitutional 

protection for particular and differentiated forms of expressive freedom. 

What is more, if the constitutional protection of expressive freedom really is 

not a function of the First Amendment's actual text, we should probably be 

more honest about the First Amendment doctrine resting on judge-made 

constitutional common law rather than on the actual text of the 

amendment. 91 

It would be possible, of course, to pay more attention to the text and also 

enhance rather than degrade the scope of expressive freedom. A purposive, 

but more textualist, approach to interpreting and applying the First 

Amendment would involve giving all of its clauses meaningful work to do in 

facilitating the ongoing project of democratic self-government. 94 It would 

also involve what Professor Amar calls an "intratextual" reading of the 

Y2 See generally R\REI\DT, supra nole 14, al 48-49 (discussing Lhe limited rcleyance of Lhe Firsl 

Amendment's lexl lo ils contemporary legal meaning and significance). 

Y:, See ST!Zl\USS, supra nole 14, al 9-12, .'i l-.'i6, I 04-11 (opposing crude forms of lexlualisl originalism 

and positing Lhal judges, lawyers, and legal academics alike should forthrightly acknowledge the 

common law nalure of almosl all important constilulional law adjudication). Professor Strauss 

argues Lhal "[o]ur Jiying conslilulion includes precedents and traditions thal haye deycloped oyer 

Lime" and Lhal "[i]l is impossible lo understand American conslilulional law wilhoul recognizing 

as much." Id. al 99. 

YI See BH,\G\V;\T, supra nole 2, al 6-9 (arguing Lhal each proyision of Lhe Firsl Amendment has 

important work lo do, al leasl polenlially, in adyancing the project of sclf-goyemmenl). Professor 

Bha~val is surely corrccl vvhcn he argues that" [i] l is no,v Lirnc lo return lo those "other' proyisions'' 

in order lo facililale the process of democratic deliberation essential lo a successful project of 

democratic sclf-goyemmenl. Id. al 9. 
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clauses as creating a general rule against government censorship of the 

marketplace of political ideas. 95 

For the record, this is precisely how a reliable majority of the Supreme 

Court has approached the First Amendment since it undertook efforts to 

seriously enforce it. 96 Landmark cases such as New York Times Co. v. Sullivan97 

and Brandenburg v. Ohio98 are not exercises in close readings of the First 

Amendment's text, of the adoption and ratification debates in Congress or 

the state legislatures from June 8, 1789, to December 15, 1791, or the 

framing generation's understanding of what a commitment to the freedom 

ofexpression requires in a democratic republic. The judicially-reconstructed 

provision, instead, represents a more general rule against government efforts 

to engage in viewpoint- or content-based censorship of the marketplace of 

political ideas. And, in turn, this more general, purposive reading of the First 

Amendment gives rise to a broader scope of application than the 

Y.1 Akhil Recd Amar, Intralexlualism, 112 H:\RV. L. REV. 747, 788-802 (1999) (arguing that persuasive 

conslilulional inlcrprclalion requires reading particular clauses dynamically, purposively, and with 

careful consideration of the conlcxl Lhal other words, phrases, and clauses localed within the 

document provide). Amar explains Lhal "[p]crhaps the grcalcsl virtue ofinlralcxlualism is [that] il 

lakes seriously the document as a whole rather than as a jumbled grab bag of assorted clauses." Id. 

al79.'i. 

% See Tcrminicllo v. Chicago, 337 U.S. I, 4-6 (1949) (invalidating, on Firsl Amendment grounds, a 

stale court breach of peace conviction because lo allow the conviction lo stand would be lo 

empower a so-called "heckler's veto" because the arrest and conviction stemmed from the 

audience's hostile reaction lo the speech); Hague v. Comm. for Indus. Org., 307 U.S. 496, .'il2-19 

(1939) (invalidating, on Firsl Amendment grounds, a New Jersey city ordinance Lhal prohibited 

labor organizations from meeting whether on public or private properly); Near v. lviinncsola ex rel. 

Olson, 283 U.S. 697, 721-23 (1931) (invalidating, on Firsl Amendment grounds, a Minnesota 

stalulc that imposed liability for the publication of"lewd" or "scandalous" material). 

Y7 376 U.S. 2.'i4, 269, 270, 282-283, 292 (1964) (restricting the scope of Alabama defamation law lo 

facililalc public criticism of public officials even if such criticism happens lo conlain unintentional 

factual errors). 

YB 39.'i U.S. 444, 447-49 (1969) ~)er curiam) (holding Lhal Ohio could nol punish calls lo unlawful 

action "except where such advocacy is directed lo inciting or producing imminent lawless action 

and is likely lo incite or produce such action" and explaining Lhal "[a] slalulc which fails lo draw 

this distinction impcrmissibly intrudes upon the freedoms guaranteed by the Firsl and Fourlccnlh 

Amendments"). 
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amendment's Framers would likely have foreseen-for example, the 

protection of commercial speech99 and graphic forms of pornography. 100 

In sum, the First Amendment provides a poster child example of a 

constitutional provision whose literal text does little, if any, senous 

jurisprudential work and where judicially-crafted doctrines bear most, and 

arguably all, of the jurisprudential weight. Indeed, the First Amendment 

constitutes a text that is, in many important respects, effectively a non-text. 
That the First Amendment is a non-textual text should be a source of 

puzzlement-if not downright consternation. After all, textualism has been 

a growth stock in U.S. constitutional interpretation since at least the l 980s­

and arguably even earlier, with Justice Hugo L. Black advancing strictly 

YY See Ccnl. Hudson Gas & Elec. Co. v. Pub. Sen•. Comm'n, 447 U.S..'J.'J7, .'J66, .'J71-.'J72 (1980) 

(holding that the Firsl Amendment's Free Speech Clause prolccLs commercial advertising and 

applying a form of inlcrmcdialc scrutiny lo government regulations of commercial speech); see alrn 

Alex Kozinski & Stuart Banner, Who's Afraid of Commercial Speech?, 76 V,\. L. REV. 627, 628 (1990) 

(advocating for the extension of Firsl Amendment prolcclion lo commercial speech and arguing 

Lhal conslilulional protection of commercial speech should be no less rigorous and robust than the 

prolcclion afforded lo core political speech because the Firsl Amendment exists lo prolccl and 

facililalc both speaker and audience autonomy). Arguably, Professor lvfarly Redish should receive 

credit-or blame-for firing the opening shot in the effort lo convince the federal courLs lo extend 

robust Firsl Amendment protection lo commercial advertising. See lvfartin H. Redish, The First 

Amendment in the 1\farketjJlace: Commercial Speech and the Values ,ifFree Expression, 39 GEO. ,V,\SH. L. REV. 

429 ( 1971 ). Rcdish's article scl forth a holistic argument favoring the autonomy ofreaders, !is Leners, 

and viewers-rather than the govcmmcnl-Lo determine the value of particular kinds of 

expression. See id. al 433-34, 438-40 (arguing Lhal because "advertising performs a significant 

function for its recipients, iLs values arc heller viewed with the consumer, rather than the seller, as 

the frame of reference" and proposing that a persuasive theory of the freedom of speech musl 

empower individual citizens lo pursue "rational self-fulfillment" Lhal necessarily musl encompass 

the right lo "parlicipalc actively in decisions Lhal significantly affect him") (quoting PETER 

BN!Hl'-'\CH, THE THEORY OF DEMOCl'-'\TIC ELITISM,;\ C!UTIQUE 98 ( 1967)) (in Lema! quo talion 

marks omitted). Rcdish's audicncc-aulonomy based theory of the freedom of speech ultimately 

carried the day and, accordingly, contemporary First Amendment doctrine affords broad and deep 

protection lo commercial speech. 

100 See United Stales v. Playboy Enl. Grp., Inc., .'J29 U.S. 803, 827 (2000) (invalidating, on First 

Amendment grounds, a federal stalulc Lhal imposed special, burdensome rules on scxually-cxplicil 

cable programming because the regulation was conlcnl-bascd and did nol mccl the requirements 

of strict scrutiny review, meaning Lhal il did nol advance a compelling government interest in a 

sufficiently narrowly tailored way); see alrn Amy Adler, The Perverse Law ,if Child Pornography, IOI 
COLUM. L. REV. 209, 271-73 (200 I) (arguing Lhal Firsl Amendment protection ofscxually-cxplicil 

speech should encompass nol only materials featuring aduil actors bul also some materials featuring 

minors); Andrew Koppelman, Is- Pornography "Speech"?, 14 LEG;\L THEORY 71, 72, 74, 77, 88-89 

(2008) (arguing Lhal viewer or reader autonomy adequately justifies Firsl Amendment prolcclion of 

sexually-explicit forms of communication in the absence of more convincing proofa Lhal 

pornography causes material social harms). 
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textualist arguments in both his judicial opinions 101 and in his academic 

writings while off the bench. 102 Following in the footsteps ofJustice Black, 

Justice Scalia led a full frontal assault on constitutional doctrines that overtly 

and transparently rely on judicially-crafted legal rules and standards. His 

concurring opinion in NASA v. Nelson 101 provides an instructive example. 

Nelson involved a challenge brought by government contractor employees 

at Caltech's Jet Propulsion Lab (JPL) to the federal government's employee 

background check program. 104 TheJPL employees objected to background 

questions that the employees deemed unduly invasive and a violation of the 

right of informational privacy effectively recognized in 1977 .105 A 7-2 

majority endorsed and reaffirmed the Supreme Court's assumption ofa right 

of informational privacy as an aspect of the Due Process Clauses. Justice 

Samuel Alito explained that "[w]e assume, without deciding, that the 

Constitution protects [an informational] privacy right." 106 Nevertheless, the 

101 See In re Winship, 397 U.S. 3.'i8, 377-78 (1970) (Black,]., dissenting) (noting Lhal "nowhere in [the 

Conslilulion] is there any slalcmcnl Lhal conviction of crime requires proof of guilt beyond a 

reasonable doubt," positing Lhal the "document itself should be our guide," and arguing thal "the 

words of Lhc wrillcn Conslilulion itself' should be preferred lo "the shifting, day-lo-day standards 

of fairness of individual judges"); Griswold v. Conncclicul, 381 U.S. 479, .'i!0 (196.'i) (Black,]., 

dissenting) ("I like my privacy as well as the ncxl one, bul I am nevertheless compelled lo admil 

Lhal government has a right lo invade il unless prohibited by some specific constitutional 

provision."); id. al .'i27 (opining thal because "Conncclicul's law as applied here is nol forbidden by 

any provision of Lhc Federal Conslilulion as Lhal Conslilulion was wrillcn" Lhc federal courls have 

no power lo invalidate it). 

102 Hugo L. Black, The Bill ,if Rights, 3.'i N.Y.U. L. REV. 86.'i, 867 (I 960) ("IL is my belief Lhal there are 

'absolutes' in our Bill of Rights, and Lhal Lhcy were pul there on purpose by men who knew whal 

words mcanl, and mcanl their prohibitions lo be 'absolutes."'); see HUGO L. BL:\CK, A 

COI\STITUTIOl\;\L F,\ITH ( 1968) (arguing Lhal federal judges musl strictly enforce Lhc "absolute" 

commands scl forth in Lhc Bill of Rights and Fourlccnlh Amendment and positing Lhal judges 

cannol legitimately either add or sublracl from Lhc rights expressly scl forth in Lhc Conslilulion 

ilselQ. 

10:1 .'i62 U.S. 134, l.'i9-61, 16.'i (2011) (Scalia]., concurring) ("Thirty-three years have passed since the 

Courl lirsl suggested Lhal Lhc right [lo informational privacy] may or may nol, cxisl. IL is pasl Lime 

for the Courl lo abandon this Alfred Hitchcock line of our jurisprudence."). 

101 Id. al 138-42. 

lll.1 See Whalen v. Roe, 429 U.S..'i89, .'i98-600, 60.'i (1977) (rejecting a privacy-based conslilutional 

challenge lo a New York slalc law Lhal imposed special record-keeping rcquircmcnLs for certain 

highly-addictive prescription medicines because the challenged law included constilutionally­

adcqualc procedural and subsLanlive safeguards on Lhc collection, storage, and use of Lhc sensitive 

personal medical dala, cautioning Lhal Lhc Due Process Clauses of Lhc Fifth and Fourlccnlh 

Amendments prolccl a right lo informational privacy, and warning Lhal Lhc government musl nol 

collccl or disclose sensitive personal information wilhoul a legitimate reason and adequate 

safeguards againsl unwarranted disclosures). 

l()(i Nefom, .'i62 U.S. al 138; see id. al 147 ("As was our approach in !Vhalen, we will assume for prcscnl 

purposes Lhal Lhc Government's challenged inquiries implicate a privacy inlcrcsl of constitutional 

significance."). 
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majority found that the federal government's background check program 

contained sufficient substantive and procedural safeguards and, accordingly, 

did not implicate the implied right of informational privacy. Given "the 

protection provided by the Privacy Act's nondisclosure requirement, and 

because the challenged portions of the forms consist of reasonable inquiries 

in an employment background check, we conclude that the Government's 

inquiries do not violate a constitutional right to informational privacy." 107 

The majority's approach rests comfortably within the common law 

tradition. Griswold recognized an unenumerated, yet fundamental, right of 

privacy derived from penumbras of more specific provisions of the Bill of 

Rights. In tum, Whalen v. Roe's de facto recognition of a right of 

informational privacy108 was a logical and entirely foreseeable extension and 

application of this more general right of privacy. As Judge Guido Calabresi 

argues, "the [Griswold] Court was, in retrospect, correct" because "[t]he law 

it struck down was an anachronism held in place solely by inertia." 109 

A fundamentally different approach is, of course, possible. Judges can 

pretend that they do not perform an updating function with respect to 

constitutional text. And this is precisely whatJustice Scalia,joined byJustice 
Thomas, did in Nelson. Justice Scalia agreed that the government employees 

had failed to state a valid claim-but for a more basic reason. In Scalia's 

view, "[a] federal constitutional right to 'informational privacy' does not 

exist" 110 and, accordingly, "U]ike many other desirable things not included 

in the Constitution, 'informational privacy' seems like a good idea­

wherefore the People have enacted laws at the federal level and in the States 

restricting government collection and use of information." 111 If the 

Constitution, as amended, fails to specifically safeguard a particular interest, 

107 Id. al 1.19. 

!OB !Vhalen, 429 U.S. al .'i99, 60.'i-06; see Nelrnn, .'i62 U.S. al 138 ("\Ve assume, withoul deciding, thal 

Lhc Conslilulion prolccls a privacy right oflhc sorl mentioned in !Vhalen and.Nixon."). For a general 

overview of how the lower federal courLs have opcralionalizcd the imporlanl dicta in !Vhalen, sec 

Mary D. Fan, Constitutiona/izing Ir!fimnational Privacy by Assumption, 14 U. P,\.J COI\ST. L. 9.'i3, 9.'i4, 

9.'i6 (2012) and Scoll Skinner-Thompson, Outing Privacy, 110 NW. U. L. REV. l.'i9, 161 (201.'i). 

Professor Skinner-Thompson rcporls Lhal mosl lower federal and stale courLs have recognized a 

conslilulional right lo informational privacy posl-!Vhalen. See Skinner-Thompson, supra, al 184. 

Professor Fan concurs in this assessment. See Fan, supra, al 9.'i6-.'i7; see alrn Larry J. Fillman, The 

Elusive Constitutional Right Lo Ir!fimnational Privacy, 19 NEV. LJ. 13.'i, l.'i6-.'i7, 160 (2018) (arguing thal 

!Vhalen cITcclivcly cslablishcd a conslilulional right lo informational privacy and reporting Lhal, 

even posl-Nelrnn, "subslanlially all of Lhc federal circuit courLs of appeals presently cilc !Vhalen as 

definitively establishing a constitutional right lo informational privacy"). 

lllY C,\Li\BRESI, supra nolc I0, al 11. 
110 Nefom, .'i62 U.S. al 160 (Scalia,]., concurring). 

111 Id. al l.'i9-60. 
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then the question is entirely up to Congress and the states to decide as they 

think best. Justice Scalia authored numerous opinions making this 

argument-most commonly in cases involving substantive due process. 112 

In cases involving provisions of the Bill of Rights, Justice Scalia usually 

parsed language in a very literal way. For example, the Sixth Amendment's 

Confrontation Clause means that a criminal defendant has the constitutional 

right to confront his/her/their accuser quite literally, "face-to-face." 111 In 

other words, the federal judiciary has a duty to enforce strictly the literal 

words of the Sixth Amendment. 

What, then, is one to make ofJustice Scalia's failure to strictly enforce the 

precise language of the First Amendment? "Congress shall make no law" is 

an express limitation on the scope of the First Amendment-yet Justice 

Scalia had no objection to applying the Free Speech Clause broadly to 

executive and judicial officers. For example, Justice Scalia joined Chief 

Justice John Roberts's majority opinion in Snyder v. Phelps, 114 a case that 
involved judicial application ofMaryland's law of tort to permit recovery for 

an offensive and outrageous targeted protest of Matthew Snyder's funeral 

and burial services. Snyder was a marine killed while on active duty in 

Iraq. 115 The legal rule at issue, which permitted Albert Snyder, Matthew 

Snyder's father, to recover for invasion ofprivacy, issued from the Maryland 

112 See, e.g., Planned Parenthood of Sc. Pa.\". Casey, .'i0.'i U.S. 833, 980 (1992) (Scalia,]., concurring in 

parl and dissenting in parl) (opining thal "[L]hc issue is whether [abortion] is a liberty prolcclcd by 

Lhc Conslilulion of Lhc United Stales" and obscrying Lhal "I am sure il is nol" because "the 

Conslilulion says absolulcly nothing aboul it"). Other members of Lhc Supreme Courl, notably 

including Justices Samuel Alilo and Clarence Thomas, hayc adopted a similar approach Lhal 

priyiJcgcs lcxl oycr common law conslilutional precedents. See, e.g., Dobbs\". Jackson ,vomcn's 

Health Org., 142 S. Cl. 2228, 2243-4.'i (2022) (opining Lhal "[L]hc Conslilulion makes no express 

reference lo a right lo obtain an abortion, and therefore those who claim Lhal il prolccLs such a 

right musl show Lhal the right is somehow implicit in the constilulional lcxl" and concluding Lhal 

because abortion is neither expressly mcnlioncd in Lhc lcxl nor supported by longstanding historical 

and legal Lradilion, Roe and Casey should be oycrrulcd); id. al 2304 (Thomas,]., concurring) (citing 

United Stales\". Carllon, .'i 12 U.S. 26, 42 (1994) (Scalia,]., concurring injudgmcnl)) (opining thal 

"we should follow Lhc lcxl of the ConstiLu lion, which scls forth certain subslanliyc rights Lhal cannol 

be taken away, and adds, beyond thal, a right lo due process when life, liberty, or properly is lo be 

lakcn away") (internal quolalions and citations omillcd). 

11:1 Coy\". Iowa, 487 U.S. 1012, 1016-20 (1988); .1ee alrn Maryland\". Craig, 497 U.S. 836, 860-61 

(1990) (Scalia, J., dissenting) (objecting Lhal "[s]cldom has this Courl failed so conspicuously lo 

sustain a categorical guarantee of the Conslilution againsl Lhc tide of prcyaiJing currcnl opinion," 

arguing Lhal "[L]hc Sixth Amendment proyidcs, with unmistakable clarity, Lhal '[i]n all criminal 

prosecutions, the accused shall cr~oy Lhc right ... lo be confronted with Lhc witnesses againsl him,"' 

and categorically rejecting the "subordination of explicit conslilulional lcxl lo currently fayorcd 

public policy"). 

111 .'i62U.S.443(2011). 

11., Id. al 447-.'i0. 
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state courts-not from Congress or the Maryland state legislature. 

Moreover, the Maryland courts and a civil jury-not legislative officials­

enforced and applied the rule in the case. 

In fairness, the Supreme Court's initial consideration ofwhether the First 

Amendment's Free Speech and Free Press Clauses should apply against the 

state governments involved contempt proceedings in the Colorado state 

courts. 116 Writing for the majority, Justice Oliver Wendell Holmes, Jr. 
reserved the question of whether the First Amendment applies to the state 

governments via the Due Process Clause of the Fourteenth Amendment 

because, in the majority's view, the defendant in the contempt proceedings, 

a Denver newspaper publisher named Thomas M. Patterson, had failed to 

raise a valid First Amendment claim. Holmes explained that: 
[E]ven if we were to assume that freedom of speech and 
freedom of the press were protected from abridgment on the 
part not only of the United States but also of the States, still 
we should be far from the conclusion that the plaintiff in 
error would have us reach. 117 

This result obtained because, in Justice Holmes's view, the First 

Amendment only prohibited prior restraints-not subsequent punishment 

for published statements. 118 A more obvious objection-namely that the 

amendment has no application to judicial contempt proceedings at all-did 

not merit mention (or consideration). Patterson's newspapers had criticized 

the Colorado Supreme Court, in published editorials and editorial cartoons, 

regarding a case still technically before the bench; the Colorado Supreme 

Court's contempt sanctions, on these facts, did not constitute a prior restraint 

but rather punishment after the fact. 119 

Holmes simply ignored the relevant limiting language that, at least 

facially, appears to cabin the scope of the amendment's application-namely 

!Hi Pallerson \'. Colorado, 20.'i U.S. 4.'i4 (1907). 
117 Id. al 462. 

l lil Id. (obserying Lhal "the main purpose ofsuch conslilulional proyisions is 'lo preyenl all such previous 

restraints upon publications as had been practiced by other goyemmenls,' and Lhey do nol preyenl 

Lhe subsequent punishment of such as may be deemed contrary lo Lhe public welfare" and, 

accordingly, "subsequent punishment may exlend as well lo Lhe lrue as lo the false"). 

llY See D,wm M. R,\BBi,K, FREE SPEECH II\ ITS FORGOTTEI\ YE,\RS, 1870-1920, al 130-34, 148-49, 

164-6.'i (1997) (discussing Pallernm and ils legal reasoning in some detail and offering a generally 

critical analysis ofJustice Holmes's majority opinion). Professor Rabban explains Lhal "Holmes 

belieyed Lhal Blackstone's reasoning, deyeloped in Lhe conlexl of the common law of criminal libel, 

was particularly applicable lo conlempLs of court." Id. al 134. 
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that "Congress shall make no law." 120 His interpretation essentially limited the 

meaning of the amendment to Blackstone's rules against prior restraints and 

press licensing schemes. 121 This approach, despite giving the amendment a 

remarkably narrow scope of potential application, nevertheless also failed to 

take its text seriously or read it carefully. 

Justice John Marshall Harlan, 122 in dissent, took note of the First 

Amendment's application to "Congress," observing that the amendment 

prohibits "hostile legislation by Congress" but nevertheless concluded that 

"neither Congress nor any State since the adoption of the Fourteenth 

Amendment can, by legislative enactments or by judicial action, impair or 

abridge" the right to free speech and a free press. 121 Ofcourse, modern First 

Amendment doctrine reflects Harlan's views in Patterson-not those ofJustice 

Holmes. 

It bears noting that Justice Harlan was an out and proud common law 

constitutionalist of the first order; he took the view that the Fourteenth 

Amendment's Privileges and Immunities Clause, Due Process Clause, or 

both secured fundamental rights against the state governments. 124 Thus, for 

120 See B,\REI\DT, supra nolc 14, al 49 (obscrying thal "[L]hc Firsl Amendment lilcrally only applies lo 

Lhc laws of Congress"). IL is odd LhalJuslicc Holmes did nol consider Lhc amendment's facially 

limited scope in rejecting a claim challenging a judicial conlcmpl proceeding. 

121 But if Rl\BB,\I\, supra nolc 119, al 132 ("A significant number ofslalc courl decisions, in conlrasl lo 

Justice Holmcs's opinion for Lhc Supreme Courl in Pallerson, Yigorously rejected Blackslonc and the 

English common law as guides lo American conslilulional proyisions on speech."). 

122 The firslJuslicc Harlan is perhaps mosl well-known for his dissenting opinion in Plessy, in which he 

opined thal "[o]ur Conslilulion is color-blind, and neither knows nor loleralcs classes among 

citizens" and Lhal "[i] n rcspccl ofciyil rights, all citizens arc equal before the law." Plessy v. Ferguson, 

163 U.S..'i37, .'i.'i9 (1896) (Harlan,]., dissenting). 

12:, Pallerson, 20.'i U.S. al 464-6.'i (Harlan,]., dissenting) (emphasis added). 

121 See Chicago, B. & Q R.R. Co."· Chicago, 166 U.S. 226, 23.'i-37, 241 (1897) (finding that due 

process imposes a rule againsl uncompensated takings by stale goycrnmcnls). Justice Harlan's 

majority opinion expressly grounds Lhc recognition of a substantiyc due process right againsl 

uncompensated takings on foundational common law principles. See id. al 236 ("The rcquircmcnl 

Lhal Lhc properly shall nol be taken for public use wilhoul jusl compensation is bul 'an a!Iirmancc 

of a grcal doctrine established by Lhc common law for Lhc prolcclion of priyalc properly. IL is 

founded in natural equity, and is laid down by jurisLs as a principle of uniycrsal law."'). Of course, 

Harlan's yicw regarding Lhc application of rights scl forth in the Bill of Rights lo Lhc slates did nol 

carry the day. Ins lead, the doctrine of sclectiyc, bul complete, incorporation uilimalcly prcyailcd. 

Under Lhc doctrine ofsclccliyc-bul-complelc incorporation, specific proyisions oflhc Bill ofRighLs 

arc either "in" or "oul" as againsl Lhc slalcs and, if incorporated, will then apply identically againsl 

Lhc slalc goycmmcnLs as they apply againsl Lhc federal goycmmcnl. See Duncan\'. Louisiana, 391 

U.S. 14.'i, 147-.'i0, 149 n.14 (1968). IL bears noting Lhal Lhc sccondJusticc Harlan,John Marshall 

Harlan II, Yigorously objected lo this approach and was a slcadfasl proponent of Lhc theory of 

indcpcndcnl, due process-based fundamcnlal righLs arising wholly separately from any specific 

proyision of the Bill ofRighls. See Williams\'. Florida, 399 U.S. 78, 117-19, 130-33 (1970) (Harlan, 
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Harlan, the First Amendment's text did not matter because the right 

Patterson had invoked arose directly from the Fourteenth Amendment­

rather than through literal "incorporation" of the First Amendment against 

the state governments. 125 Harlan, unlike today's ersatz textualists, was an 

honest and transparent common law broker. His openness to embracing 

common law constitutionalism and common law constitutional rights 

rendered the precise text of the First Amendment entirely irrelevant in a case 

in which the plaintiff was asserting a free speech and free press claim against 

a state government. It also meant that even if the First Amendment's scope 

was limited solely to Congress, the Due Process liberty interest in expressive 

freedom under the Fifth Amendment's Due Process Clause was not. 126 

The important point, in both the Holmes and Harlan Patterson opinions, 

1s that even in the Supreme Court's first consideration of the First 

Amendment's potential scope of application to the state governments, 

"Congress shall make no law" received virtually no consideration as creating 

a potential limit on the amendment's scope ofapplication. In Holmes's case, 

the omission seems like a blown call, whereas in Harlan's case, it is simply 

the natural outgrowth of his overall approach to recognizing and protecting 

fundamental rights under the rubric of "due process of law" under the Due 

Process Clauses of both the Fifth and Fourteenth Amendments. Harlan, 

unlike Holmes, could disregard the specific wording of the First Amendment 

in favor ofa common law approach that took the specific language of the Bill 

of Rights as reflecting deeply-seated human rights commitments, but which 

J., dissenting). He consistently opposed both "Lota! incorporation" and "selective incorporation" of 

particular provisions of Lhc Bill of Rights in favor of recognizing free standing, and wholly 

indcpcndcnl, fundamental, uncnumcralcd rights. See id. al 131 n.14 (!isling Harlan's numerous 

opinions making this argument). The due process approach lo prolccling fundamental righLs 

againsl Lhc slalcs, quilc ably advocated by both Lhc lirsl and sccondjusticc Harlan, is self-evidently 

an exercise in common law reasoning and adjudication; il draws directly on tl1c traditions and 

customs of Lhc people lo ascertain Lhc existence and scope of a fundamental right. See Poe v. 

Ullman, 367 U.S. 497, .'i41-42 (1961) (Harlan,]., dissenting). 

12., See, e.g, O'Neil v. Vermont, 144 U.S. 323, 370-71 (1892) (Harlan, J., dissenting) (recognizing a 

subslanlivc due process right lo be free of cruel and unusual punishmcnLs inlliclcd by tl1c slalc 

govcmmcnLs). The lirsljuslicc Harlan grounded all fundamental rights running againsl Lhc slalcs 

in tl1c Due Process Clause of Lhc Fourlccnlh Amendment and argued Lhal mosl rights scl fortl1 in 

Lhc Bill of Rights, as well as uncnumcralcd ycl fundamental rights, applied againsl Lhc slalc 

govcmmcnLs as either "privileges and immunities" or aspects of"duc process oflaw." See lviaxwcll 

v. Dow, 176 U.S..'i81, 613-14 (1900) (Harlan,]., dissenting); Hurtado v. California, 110 U.S..'i 16, 

.'i40-43, .'i47-.'i0 (1884); see alrn Maxwell, 176 U.S. al 614 ("The Fourlccnlh Amendment docs nol 

in lcrms refer lo Lhc Laking ofprivate properly for public use, ycl we have held Lhal Lhc rcquircmcnl 

of 'due process oflaw' in that Amendment forbids Lhc taking ofprivate properly for public use witl1oul 

rnaking or sccuringjusl cornpcnsation.'1). 

12(i Hurtado, 110 U.S. al .'i47-48 (Harlan,]., dissenting). 
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also did not construe the absence of specific constitutional language as 

foreclosing a right running against either the federal or a state government. 127 

The First Amendment's actual words have been irrelevant since before 

the Supreme Court clearly held that the amendment applied to the states via 

the Due Process Clause of the Fourteenth Amendment in 1931. 128 To be 

sure, the Supreme Court, from the 1930s to the 1970s, did make more 

regular efforts to give meaningful effect to the Press, 129 Assembly, 110 and 

Petition Clauses. 111 By the 1980s, however, the First Amendment had been 

reduced to the Free Speech Clause-as a kind of catch-all provision for any 

and all forms of expressive freedom. 112 

In Perry Education Association, 111 decided in 1983, the Justices began using 

the Free Speech Clause as a synecdoche for the entire First Amendment. 

After Perry, the First Amendment's other clauses were largely judicially 

orphaned and ceased to generate important new protections for expressive 

freedom. As Professor John Inazu explains, "[w]ith Perry, even cases 

involving protests or demonstrations could now be resolved without 

reference to assembly." 114 Moreover, theJustices' abandonment ofthe Press, 

Assembly, and Petition Clauses went without mention, explanation, or 

justification. In First Amendment jurisprudence, the new normal became 

"all Free Speech Clause, all the time." 

127 Id. al .142-.18. 

12B Stromberg\'. California, 283 U.S. 3.'i9, 368-69 (1931); Near\". Minnesota ex rel. Olson, 283 U.S. 

697, 723 (1931); see Rl\BBi,I\, supra nolc 119, al 373-7.'i (discussing the incorporation of the Firsl 
Amendment against the stale goycmmcnls under the Due Process Clause of the Fourteenth 

Amendment). 

12Y See, e.g., Mills\". Alabama, 384 U.S. 214 (1966); Murdock\". Pcnnsy]yania, 319 U.S. 10.'i (1943); 

Grosjean\". Am. Press Co., 297 U.S. 233 (19%). 
1:10 See, e.g, Edwardsv. South Carolina, 372 U.S. 229 (1963); Thoman. Collins, 323 U.S ..'il6 (194.'i). 

rn See, e.g, Cal. Motor Transp. Co.\". Trucking Unlimited, 404 U.S..'i08 (1972); Mine Workers\". 

Pennington, 381 U.S. 6.'i7 (196.'i); NAACP\'. Bullon, 371 U.S. 41.'i (1963); E. R.R. Presidents Conf. 

\". Noerr Motor Freight, Inc., 36.'i U.S. 127 (1961). For a helpful discussion and oycryicw of the 
Norerr-Permington Doctrine, which exempts pclilioning of lcgislatiyc or cxcculiyc branch officials, 

cycn yia mass media or billboard public campaigns, from scrying as a basis for imposing antilrusl 

liability on the speaker, as an incident of the Firsl Amendment's Petition Clause, sec Joseph B. 
lvfahcr, Comment, Sun·ival ,if the Common Law Abuse ,ifProcess Tort in the Face ,if a Noerr-Pennington 
Defense, 6.'i U. CHI. L. REV. 627, 630-33 (1998). 

1:12 See BH,\GW,\T, supra nolc 2, al 3-6; Il\,\ZU, supra nolc 77, al 61-62. 
Perry Educ. Ass'n. \'. Perry Local Educators' Ass'n, 460 U.S. 37, 4.'i-47 (1983) (framing the 

cxprcssiyc freedom claim al bar solely in terms of the Free Speech Clause and ignoring both the 
Assembly and Petition Clauses as a polcnlial basis for decision); see Il\,\ZU, supra nolc 77, al 61 ("In 
1983, the Court swept the remnants of assembly within the ambit of free speech law in Perry 
Educalion.As.rncialion v. Perry Local Educalon' As.rncialion.'1). 

1:11 Il\,\ZU, supra nolc 77, al 62. 
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If one were writing a constitutional free speech guarantee today, it might 

have made sense to provide only for the protection of "speech." However, 

this is not what the Framers of the First Amendment actually did-or said. 

Nor was such a limited text ratified by the state legislatures between 1789 

and 1 791. The Supreme Court has essentially re-written the First 

Amendment and streamlined it; the text is now largely irrelevant to 

constitutional protection for expressive activities in the contemporary United 

States. What's more, the interpretation and application of the Free Speech 

Clause is not (at all) tethered to the Framers' original understanding of that 

clause's scope or meaning. 115 

Of course, if the text is simply a place holder for the body politic's sense 

of justice, we should expect the text to be merely a starting point, not the 

ending point, in the adjudication ofconstitutional rights. 116 With the passage 

of time, one would predict that if the plain meaning of the constitutional text 

departed from the community's values and attitudes regarding the 

appropriate scope of a particular fundamental right, 117 the text would come 

to play a less and less important role in the judicial articulation and 

enforcement of that right. After a brief comparative law detour that 

1:,.1 See supra nolcs 74-101 and accompanying lcxl. 

rn; Hurtado\'. California, 110 U.S..'i Hi, .'i47-.'i0 (1884) (Harlan,]., dissenting) ~)osiling Lhal the express 

inclusion of a particular right in Lhc Bill of Rights does not mean and should not mean Lhal il is nol 

consliluliyc of "due proccss' 1 or Lhc anlcccdcnl and synonyrnous clause in J\ifagna Carla, Lhc "lavv 

oflhc land"). 

1:n For example, the British North America Acl of 1867 (BNA), Canada's conslilulion, used cxclusiyely 

male pronouns ("he") lo describe both the qualifications for scrying in the Scnalc and also Lhc 

conditions Lhal wouldjustify rcmoyal ofa silling senator from office. BNA §§ 23 & 31. The question 

arose if the plain lcxl of these proyisions precluded women from scrying in Lhc federal Scnalc. 

Adopting a "Jiying lrcc" approach, Lhc Priyy Council, Canada's highcsl appcllalc courl al the Lime, 

departed from Lhc BNA's plain lcxl, original understanding, and consislcnl practice from 1867 lo 

1930, and held Lhal Lhc use of male pronouns did not preclude women from scrying as senators. See 

Edwards\'. Allomcy General of Canada, [1930] AC 124, 136 (PC) (appeal taken from S.C.C.) 

(Lord Sankey) ("The British North America Acl planted in Canada a Jiying lrcc capable of growth 

and expansion within ils natural limits. The objccl of the Acl was lo granl a Conslilution lo 

Canada."). In so doing, il oycrruled Lhc contrary holding of Lhc Supreme Courl of Canada. IL was 

highly likely, giycn the absence of female suffrage in both Lhc United Kingdom and Canada in 

1867, Lhal the use of male pronouns in the BNA was nol accidental bul rather inlcnlional. Eycn 

so, the Priyy Council was quilc right lo "update" Lhc BNA by reading Lhc language inclusiyely 

rather Lhan lilcrally-and withoul regard lo Lhc original inlcnl of Lhc drafters of the BNA. See id. 

("Their Lordships do nol concciyc il lo be Lhc duly oflhis Board-it is certainly nol their desire­

lo cul down Lhc proyisions of the Acl by a narrow and lcchnical conslruclion, bul rather lo giyc il 

a large and liberal inlcrprctalion so Lhal Lhc Dominion lo a grcal cxlcnl, bul within certain fixed 

limits, may be mistress in her own house, as Lhc Proyinccs lo a grcal cxlcnl, bul within certain fIXcd 

limits, arc mistresses in theirs."); see alrn Ci,L:\BRESI, supra nolc 10, al 2-3, 163-71, 178-81 (arguing 

Lhal courls should exercise an "updating" power oycr slalulcs "as if Lhcy were no more and no less 

than parl of the common law"). 
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demonstrates this jurisprudential phenomenon is not limited to the United 

States, the Article will provide a sustained argument in favor of the virtues of 

practicing common law constitutionalism, as opposed to originalist-textualist 

constitutionalism.118 

IV. THE PRESENCE OR ABSENCE OF EXPRESS CONSTITUTIONAL FREE 

SPEECH GUARANTEES DOES NOT MATTER MUCH-IF AT ALL-IN 

OTHER CONSTITUTIONAL DEMOCRACIES 

It probably would go too far to say that constitutional text is inevitably 

and invariably irrelevant-plainly government actors, including but not 

limited to judges, feel obliged to consider constitutional text. But the effect 

of text on the operationalization of human rights, including but not limited 

to expressive freedom, is non-linear, complex, and varies from legal system 

to legal system. 119 Thus, the problem with textual analysis merely begins 

with understanding the substance of rights. It extends to rules and 

procedures associated with the adjudication of such rights-and even 

whether any effective enforcement mechanisms exist for asserting 

constitutionally protected rights. 140 

Nevertheless, m the United States, we reflexively assume that 

constitutional text matters-that it has a constraining force on legal actors, 

that its authors had some sort of discernable intent, and that the intent of the 

text's Framers should have some contemporary relevance when interpreting 

l:lil See ir!fra nolcs 174-230 and accompanying lcxl. 

1:,Y The process of constilulional adjudication also yarics widely from place lo place and clearly aITccLs 

Lhc cITcctiyc scope of conslilulional rights. See Vicki C. Jackson, Constitutional Law in an Age ,if 
Projlortionality, 124 Y,\LE LJ. 2680, 3094 (201.'i) (discussing Lhc doctrine of proportionality, which 

many foreign conslilulional courls use lo proyidc methodological, slruclurcd, and lransparcnl 

balancing of indiYidual righLs againsl goycmmcnl claims thal abridge or deny a particular 

conslilulional right on Lhc facLs prcscnlcd, as both necessary and justified). 

110 See lvfark V. T ushncl, InterjJreting Constitutions Comjlaratively: Some Cautionary Notes, with Reference Lo 

Affirmative Action, 36 COi\!\. L. REV. 649, 6.'i0-.'i.'i (2004) (arguing Lhal Lhc substance ofconslilulional 

rights, such as freedom of speech or equality, is often entwined with inslilulional conslrainls Lhal 

delimit how courls go aboul prolccling those righLs). Professor Tushncl cautions thal when 

engaging in comparatiyc conslilulional analysis, one "musl be aware of the way in which 

institutional and doctrinal conlcxls limil Lhc relcyancc of comparaliyc information." Id. al 662. 

lvforcoycr, "conslilulional systems arc .,ystems, so Lhal cycn if one has a good grasp on the way 

another constitutional sys Lem deals with a particular problem, one might nol fully understand the 

way in which Lhal solution lils together with other aspccLs of the conslilutional sys Lem." Id. al 663. 

In sum, il is nol enough lo simply study subslanliyc conslilulional rights, cycn in a careful and 

conlcxlual way, withoul also paying some allcnlion lo issues of Lhc inslilutional design and 

operalion of the polity's goycming inslilulions (and parlicularly the domestic courts). 
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and applying the text. 141 Other legal cultures, however, take a radically 

different view on the relevance of both the constitutional text and original 

intent as a constraint on the scope and meaning ofa constitutional provision. 

For example, for almost 100 years, the Supreme Court of Canada has 

generally ignored textualist originalism and instead interpreted constitutional 

text in a dynamic and purposive fashion. Under the "living tree" model of 

constitutional interpretation, text serves merely as a starting point, not the 

ending point, in analyzing, defining, and applying constitutional rights. 142 

What is more, the Supreme Court of Canada seems quite comfortable 

embracing common law constitutionalism. 141 Yet, in the United States, 

textualist originalism has retained an outsized role in constitutional 

interpretation-both in the federal courts and in popular commentary on the 

Constitution and Bill ofRights. 144 

A pattern of limited textual relevance to the scope and meanmg of 

constitutional rights repeats in other jurisdictions. Australia provides a 

111 Bostock\'. Clayton Cnly., 140 S. Cl. 1731, 1737 (2020) ("\Vhcn Lhc express lcrms ofa stalulc giyc 

us one answer and cxlralcxlual considerations suggcsl another, it's no conlcsl. Only Lhc wrillcn 

word is Lhc law, and all persons arc entitled lo ils bcncliL"). Justice Neil Gorsuch's approach lo a 

lcxlualisl analysis of Title VII drew a slinging rebuke from Justice Alilo. Alilo objected Lhal 

Gorsuch's approach "is like a pirate ship" because "[i]l sails under a lcxlualisl flag, bul whal il 

actually rcprcscnls is a theory of slalulory inlcrprctalion thalJuslicc Scalia cxcorialcd-Lhc theory 

Lhal courls should 'update' old slalulcs so Lhal they heller rcflccl the currcnl yalucs of society." Id. 

all 7.'i.'i-.'i6 (Alilo,J., dissenting). 

112 Edwards\'. Allomcy General of Canada, [1930] AC 124, 136, 143 (PC) (appeal taken from S.C.C.) 

(holding Lhal Lhc Lenn "person" encompasses both men and women for purposes of federal Scnalc 

appointmcnls and explaining Lhal Lhc framers of Lhc British Norlh America Acl 1867 (BNA Acl) 

"planlcd in Canada a ]iying lrcc capable of growth and expansion within iLs natural limits"); see alrn 

PETER W. HOGG, 2 COI\STITUTIOl\;\L L\W OF C,\l\,\Dl\ § 36.8(a) (.'ilh ed. 2007) (discussing the 

Supreme Courl of Canada's adoption of Lhc "]iying lrcc" metaphor lo describe iLs approach lo 

inlcrprcling the Canadian Charter ofRighLs and Freedoms and Lhc BNA Acl). The Supreme Courl 

of Canada has taken pains lo emphasize Lhal Lhc "]iying lrcc" approach flatly rejects originalism as 

an inlcrprclatiyc approach: "[L]hc 'frozen concepts' reasoning [original inlcnl] runs contrary lo one 

oflhc mosl fundamcnlal principles of Canadian constitutional inlcrprclalion: Lhal our Conslilulion 

is a ]iying lrcc, which, by way of progrcssiyc inlcrprctalion, accommodates and addresses Lhc 

realities of modem life." Reference Re Same Sex Marriage, [2004] 3 S.C.R. 698, para. 22 (Can.). 

11:1 See Carlen•. Canada (Allomcy General), [201.'i] I S.C.R. 331, paras. 70, 147 (Can.) (inyoking s. 7 

of the Canadian Charter of RighLs and Freedoms, which expressly safeguards "life, libcrly, and 

security of the person" and inya]idaling a federal ban on physician assisted suicide as an 

unreasonable conslrainl on "security of the pcrson'1). 

111 See SC,\LL\, supra nolc 22, al 39-47 (arguing againsl dynamic or "]iying lrcc" inlcrprctalion of Lhc 

Conslilulion and positing Lhal il empowers judges lo impose their own moral preferences oycr those 

of elected legislators who enjoy a democratic imprimatur lo make social policies); see alrn ROBERT 

H. BORK, THE TEMPTII\G OF Al\IER!C;\: THE POLIT!C;\L SEDUCTIOI\ OF THE L\W 2.'i l-.'i9 ( 1990) 

~)osiling Lhal only lcxlualisl originalism can constrain judges from imposing their own moral 

preferences and therefore is Lhc only legilimalc approach lo inlcrprcling and applying conslilulional 

lcxl). 
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salient example. In Australia, the drafters of the federal constitution made a 

conscious and intentional decision not to include a written Bill of Rights. 145 

Drawing on the British tradition of parliamentary sovereignty, they instead 

created a federal system and divided governing powers between the six states 

and the federal government. The Constitution does guarantee a democratic 

form of government and the right to vote-but it contains only two 

specifically enumerated rights-granting provisions. One guarantees the 

equal treatment of non-residents by the states 146-essentially an analogue to 

the Privileges and Immunities Clause of Article IV, Section 2. 147 The other 

prohibits religious establishments, religious oaths for public office, and 

protects the free exercise of religion. 148 Australia's Commonwealth 

Constitution does not contain any provisions safeguarding the freedom of 

speech, press, assembly, or petition. 

Nevertheless, the High Court ofAustralia (HCA), Australia's institutional 

equivalent of the Supreme Court of the United States, in the early 1990s 

discovered an "implied freedom" of political and governmental speech. 149 

l L1 LUKE BECK, AUST!Zl\LL\I\ COI\STITUTIOl\;\L L\W: COI\CEPTS ;\I\D C,\SES 18, 24-2.'i (2020); .1ee 

Scoll Stephenson, Rights Protection in Australia, in THE OXFORD H,\I\DBOOK OF THE AUST!Zl\LL\I\ 

COI\STITUTIOI\ 906-L'i (Cheryl Saunders & Adrienne Slone eds., 2018) (discussing in some detail 

Lhe conscious decision lo omil a bill of rights from Lhe Australian Conslilulion). Professor 

Stephenson explains Lhal "[L]he initial decision nol lo include a bill ofrighls in Lhe Conslilution was 

grounded in a belief in the capacity of representaliye democracy lo prolecl rights and a fear thal a 

bill of rights would preyenl Lhe Stales from enacting racially discriminatory legislation." 

Stephenson, supra, al 906. Thus, although Lhe Australian drafters borrowed many design elements 

from Lhe U.S. ConstiLu lion, Lhey declined lo include a wrillen bill of righLs. See BECK, supra, al 18 

("\Vhile they rejected the presidential sys Lem of goyemmenl and a comprehensiye Bill of Rights, in 

other respects they found in Lhe American system, whal Sir Owen Dixon described as 'an 

incomparable model."'). 

1Hi AUST!Zl\LL\I\ COI\ST. § 117 ("A subject of Lhe Queen, resident in any Stale, shall nol be subject in 

any other Stale lo any disability or discrimination which would nol be equally applicable lo him if 

he were a subject oflhe Queen resident in such other Stale."). 

117 U.S. COI\ST. arl. IV, § 2, cl. I ("The Citizens of each Stale shall be entitled lo all Priyileges and 

Irnrnunilics of Citizens in Lhc scycral Slalcs.'1). 

l lB AUST!Zl\LL\I\ COI\ST. § 116 ("The Commonwealth shall nol make any law for establishing any 

religion, or for imposing any religious obseryance, or for prohibiting Lhe free exercise of any 

religion, and no religious lesl shall be required as a qualification for any office or public trusl under 

Lhe Commonwealth."). 

llY Australian Cap. Teleyision Ply. Ltd.\'. Commonwealth (1992) 177 CLR 106 (Austl.); Nationwide 

News Ply. Ltd."· Wills (1992) 177 CLR I (Austl.). The High Courlhas regularly heard and decided 

cases inyoJying Lhe implied freedom of political and goyemmenlal communication since 

recognizing Lhe implied right in 1992. See, e.g., Liberly\Vorks Inc.\'. Commonwealth (2021) HCA 
18 (Austl.); Comcare \'. Banerji (2019) HCA 23 (Austl.). Thal said, howeyer, al leasl one member 

of the High Courl rejects the recognition of fundamental righLs, including freedom of speech, 

through implications from other conslilutional clauses. See Liberty!Vorks- (2021) HCA 18, al para. 
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The argument-an entirely plausible one-posits that it is simply not 

possible to have free and fair elections without citizens enjoying the ability to 

engage in a process of democratic deliberation. As theJustices recently have 

explained, "[t]he constitutional basis for the implication in the Constitution of 

a freedom of communication on matters of politics and government is well 

settled." 150 Indeed, "[t]he freedom is of such importance to representative 

government that any effective statutory burden upon it must be justified." 151 

Thus, the (intentional) omission of an express free speech provision m 

Australia's Commonwealth Constitution of 1901 has not left freedom of 

expression to the whim of the federal and state legislatures. Even so, 
however, Australia's implied right is considerably weaker than the Free 

Speech Clause of the First Amendment. 

First, the HCA consistently has held that the implied freedom does not 

constitute an individual constitutional "right" that exists to facilitate personal 

autonomy. 152 Instead, it "operates as constitutional restriction on legislative 

power." 151 These doctrinal features have important, and quite negative, 

implications for the scope of the implied freedom of political and 

governmental speech. It only applies to speech that is clearly related to 

politics and government (and not to speech that relates to the arts, literature, 

science, to commercial speech, or to sexually explicit speech). 154 In this 

249 (Slcward,J., concurring) (opining Lhal "il is arguable Lhal Lhc implied freedom docs nol exist" 

and positing Lhal the implied freedom "may nol be sufficiently supported by tl1c lcxl, slruclurc and 

conlcxl oflhc Conslilution"). Justice Simon Steward argues Lhal "because oflhc continued division 

within this Courl aboul Lhc application of Lhc doctrine of slruclurcd proporlionalily, il is still nol 

ycl settled law." Id. Al present, however, tl1csc views do nol command a majority al Lhc High 

Courl. A clear and strong majority stands by tl1c precedents recognizing Lhc implied freedom of 

political and govcmmcnlal communication; on tl1c other hand, disagrccmcnl cxisLs among tl1c 

justices over tl1c precise conslilulional standard of review Lhal should govern in free speech cases. 

l.10 Liberty Works (2021) HCA 18, al para. 44. 

1.,1 Id. al para. 4.'i. 

1.,2 Id. al para. 44. But if M,\RTII\ H. REDISH, THE ADVERS,\RY FIRST AMEI\DMEI\T: FREE 

EXPRESSIOI\ ;\I\D THE FOUI\D;\T!OI\S OF Al\IER!C;\I\ DEMOCl'-'\CY 31-33, 71-74 (2013) (arguing 

Lhal free expression can bcsl be understood as empowering individuals lo seek oul information and 

ideas Lhal enable Lhcm lo be well-informed and engaged citizens). Professor Redish posits tl1al 

"[L]hc adversary theory of democracy emphasizes individual autonomy as tl1corclically and 

practically interwoven inlo Lhc process of collective sclf-govcmmcnl." Id. al 4-.'i. Rcdish's 

Lhcorclical framework is essentially Lhc mirror-image of Lhc High Court's approach; he explains 

Lhal "[a] dvcrsary theory lhus conlrasls sharply witl1 exclusively participatory versions ofdemocratic 

theory because tl1osc tl1corics systematically marginalize pure exercises of individual autonomy, 

considering individual autonomy lo be relevant lo democracy only lo Lhc cxlcnl il facililalcs 

collective autonomy." Id. al 11. 
Liberty Works (2021) HCA 18, al para. 44. 

L11 See Slone, supra nolc 41, al 847-49 (discussing and explaining Lhc limited scope ofAustralia's 
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respect, the Australian implied freedom has more in common with Judge 

Robert Bork's proposed approach to the First Amendment than to current 

free speech jurisprudence in the United States. 155 

Second, the burden on the government to justify restrictions on the 

implied freedom is relatively modest. To survive judicial scrutiny, a law that 

abridges free speech need merely have a "legitimate" purpose (meaning that 

it must be "compatible with the constitutionally prescribed system of 

government"), be "proportionate to the achievement of that purpose" 

(meaning the law constitutes "a rational response to a perceived mischief'), 

and be "necessary and adequate in its balance" (meaning that it possesses a 

reasonable fit between its objectives and the means used to achieve them). 156 

Most federal and state laws that burden speech-if tailored at all-easily 

survive this relatively weak form ofjudicial scrutiny. 

One might posit that the general weakness of Australia's constitutional 

protection of freedom of expression demonstrates the importance, rather 

than the irrelevance, of constitutional text. After all, if freedom of speech 

enjoyed express constitutional protection under the Commonwealth 

Constitution of 1901, perhaps the HCA would more vigorously safeguard it. 

On the other hand, Australia's Constitution does contain an express guarantee 

of the free exercise of religion-section 116. 157 This has not led to more 

vigorous judicial protection of the free exercise of religion. The HCA 

consistently has interpreted this express right quite narrowly and rejected 

most free exercise claims. 158 

Indeed, despite the existence of section 116, Australian legal academics 

have suggested that framing free exercise claims as more generic "speech" 

claims might be a more effective strategy for securing exemptions from 

implied freedom of political and goycmmcnlal communication); see alrn Adrienne Slone, Rights, 

Pernmal Rights and Freedoms, 2.'i MELE. U. L. REV. 374, 378-89 (2001) (analyzing and critiquing Lhc 
High Courl of Australia's failure lo define prolcclcd speech clearly and explaining the limited, bul 
ambiguous, scope of the implied freedom of political and goycrnmcnlal communication). 

l.1.1 See Robert H. Bork, Neutral Principles and S,me First Amendment Problems, 47 II\D. LJ. I, 28 (1971) 

(arguing thal "[L]hc notion Lhal all ya]uablc lyJ)CS of speech musl be prolcclcd by Lhc lirsl 

amendment confuses the constilulionalily of laws with their wisdom" and positing Lhal prolcclion 

of non-political expression "resLs, as docs freedom for other ya]uablc forms of bchayior, upon the 

cnlighlcnmcnl of society and ils clcclcd rcprcscnlaliycs" which is "hardly a terrible fate"). 

l.1(i Liberty Works (2021) HCA 18, al paras. 4.'i-46. 
l.17 AUSTl'-'\LL\I\ COI\ST. § 116. 

l.1B Section 116 has been limited in ils scope lo lcgislalion (as opposed lo cxcculiyc and judicial actions) 

and, cycn with rcspccl lo legislation, proyidcs ycry limited prolcclion againsl neutral laws ofgeneral 

applicability. See Mitchell Landrigan, Can the Implied Freedom ,ifPolitical Dil'course AjJjJ/y Lo Speech By or 

About Religious Leaders?, 34 ADEL:\IDE L. REV. 427, 433 (2014) ("The High Courl has nol giycn a 

broad inlcrprctalion lo Lhc free exercise proyision ors 116 more generally."). 
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neutral laws of general applicability that burden religiously-motivated 

conduct. 159 This would suggest that judicial enforcement ofa particular right 

in Australia is not really a function ofwhether or not the right is expressly set 

forth in the Commonwealth Constitution. Thus, an express constitutional 

provision, which mirrors another provision of the First Amendment, has not 

been any more efficacious than the "implied freedom" that serves to protect 

political and governmental speech-and indeed is arguably weaker than the 

judicially-crafted implied freedom of political and governmental 

communication. In sum, the scope and vibrancy of a fundamental right in 

Australia does not seem to depend much, if at all, on whether or not it has 

been codified. 

Whereas Australia has a written constitution, which came into force in 

1901, Israel lacks a formal constitution as such. Instead, the Supreme Court 

of Israel has held that a number of statutory enactments, termed "Basic 

Laws," enjoy quasi-constitutional status. 160 In addition to making it 

procedurally more difficult to amend or abolish these statutes, by requiring 

an absolute majority in the Knesset (Israel's parliament), rather than a 

majority of a quorum to amend or repeal them, the Supreme Court oflsrael 

also has found that freedom of speech and equality are "implied" 

fundamental rights that are essential corollaries of Israel's commitment to 

democratic self-government. 161 

Professor Neta Ziv observes that "[b]asic rights and liberties such as 

freedom of assembly and speech, equality, and freedom of religious worship 

became part oflsrael's unwritten constitutional properties." 162 Equality and 

L1Y See id. al 432-3.'i. 

Hill GIDEOI\ S,\PIR, THE IS!Zl\ELI COI\STITUTIOI\: FROM EVOLUTIOI\ TO REVOLUTIOI\ .'i4-.'i8, 69-

71 (2018) (discussing the judicial recognition of Basic Laws and conveying limited cnlrcnchmcnl on 

Lhcsc st..'llulory cnaclrncnls). 

Hil See id. al .'i8-66, 132, 144-46 (discussing these implied freedoms, including the freedom of speech 

and explaining thal Lhc Supreme Courl ofisrael embraced "[a]n expanded reading oflhc right lo 

dignity as including such rights as equality, freedom of speech, and freedom of religion" and 

brought these righLs inlo Israeli law "through Lhc window" meaning byjudicial lial, rather Lhan the 

"fronl door," meaning via legislative recognition); id. al 19-29, 63-64 (discussing Lhc implied 

principle of equality in cor~unclion with several other dignity-based righLs, including freedom of 

speech and religion); see alrn Amal Jamar, The Hegemony ,ifNeo-:?:)onirm and the Nationalizing Stale in 

hrae/-The 11feaning and lmjJ/ications ,ifthe Nation-Stale Law, in DEFII\II\G IS!Zl\EL: THE JEWISH SL\TE, 

DEMOC!Zl\CY, ;\I\D THE L\W l.'i3-71 (Simon Rabinovilch ed., 2018) (discussing the implied 

principle of equality and judicial cnforccmcnl of il). For a discussion of Lhc Supreme Courl of 

Israel's bold assertion ofa power ofjudicial review lo enforce implied conslilulional rights, including 

speech and equality, sec S,\PIR, supra nolc 160, al 31-48, I 09-.'i I. 

Hi2 Ncla Ziv, Combining Pnifessionalil""m, Nation Building and Public Sen·ice: The Pnifessional Pmjecl rifthe hraeli 

Bar 1.928-2002, 71 FORDHi,l\!L. REV. 1621, 1639 (2003). 
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speech rank among the most important of these implied human rights. 161 

Rather than judicial usurpation oflegislative powers, Israeli judges argue that 

the implication of fundamental rights is essential to the legitimacy of a 

democratic state. Thus, as former ChiefJustice of the Supreme Court of 

Israel Aharon Barak posits, "[t]here is no (real) democracy without 

recognition ofvalues" and these implied values are "based on human dignity, 

equality, and tolerance." 164 

Since recognizing an implied freedom of speech in Kol Ha'am, 165 decided 

m 1953, as an implication of Israel's commitment to democratic self­

government, the Supreme Court of Israel has issued numerous precedents 

over the years vindicating the implied freedom of speech. 166 Avi Weitzman, 

a U.S. commentator, observes that "[w]ithout a constitution to rely on, 

Israeli judges have had to ground free speech jurisprudence in Israel's 

democratic nature." 167 The Israeli courts have repeatedly invalidated 

government policies that trench too deeply on freedom of expression: "A 

broad range of speech is protected for a variety of governmental, social, and 

personal functions." 168 Speech is integral to the maintenance ofa functioning 

democracy; in consequence, the judiciary must protect it against government 

abridgments through the power ofjudicial review. 169 

Hi:, Former ChiefJustice Aharon Barak has explained thal "[e]qualily is one of Lhe Stale of Israel's 

fundamental yalues." HCJ 6698/9.'i Ka'adan \". Israel Land Admin., .'i4(1) PD 2.'i8 (2000) (Isr.). 

Howeyer, freedom of speech is no less essential Lhan equality in Israeli human rights jurisprudence. 

Aharon Barak, Foreword: A Judge on Judging: The Role ,ifa Supreme Court in a Democracy, 116 H:\RV. L. 

REV. 19, 8.'i-93 (2002) (discussing "fundamental principles" of a democracy, notably including 

equality of all persons and freedom of expression); Aharon Barak, Human Rights in hrael, 39 ISR. L. 

REV. 12 (2006) (discussing Lhe normaliye basis for judicial proleclion of fundamental principles of 

justice in Israel, including freedom ofspeech and equality); Aharon Barak, The Role ,ifa Supreme Court 

in a Democracy, and the Fight Against Terrori,m, .'i8 U. ML\. L. REV. 12.'i, 127 (2003) (explaining thal 

"[r]eal democracy is nol jusl Lhe law of rules and legislaliye supremacy" bul instead "is a 

multidimensional concept" Lhal includes "the supremacy of ya]ues, principles and human rights"). 
Hi! Barak, supra nole 163, al 127. 

Hi., HCJ 73/.'i3 Kol Ha'am "· The Minister of Interior, 7(2) PD 871, translated in SELECTED 

jUDGMEI\TS OF THE SUPREME COURT OF IS!Zl\EL 90 ( l 9.'i3). Other releyanl cases establishing an 

implied freedom of speech as a necessary elemenl of democratic self-goyemmenl include HCJ 
14/86 Laon•. Theatre Reyiew Board, 41(1) PD 421; and HCJ 680/88 Schnitzer\'. Chief Military 

Censor, 42(4) PD 617. In 1962, Lhe Supreme Courl ofisrael recognized an implied constitutional 

right lo freedom of conscience. See HCJ 262/62 Perelz \". Local Council ofKfar Shmaryahu, 16(3) 

PD 2101. 
1 titi AYi ,veitzman, A Tale ,if Two Cities: Yitzhak Rabin's Assassination, Free Speech, and hrael's Religious-Secular 

Kulturkamjif, l.'i EMORY II\T'L L. REV. I, 2.'i n.98 (2001) (!isling releyanl cases). 

Hi7 Id. al 24. 

Hill Id. al 2.'i. 

HiY Aharon Barak, Freedom ,ifSpeech in hrael: The Impact ,ifthe American Constitution, 8 TEL A VIV U. STUD. 

L. 241, 246-47 ( 1988). 
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To borrow the catch-phrase of the ''.Jurassic Park" movies, even in the 

absence of a constitutional text, speech, like nature, "finds a way," at least in 

some jurisdictions. Yet, we also see the opposite trend in some places. 

Otherwise democratic polities that feature a written constitution with an 

entrenched bill of rights, including a guarantee of freedom of expression, 

read the free speech clause in a limited or minimalist way that permits the 

government to censor even core political speech. Spain, for example, 

maintains and has regularly enforced statutory provisions that criminalize 

public criticism of the monarchy (including members of the royal family 

beyond the sovereign). 170 Lese-majeste laws represent, quite literally, a form 

of seditious libel, a kind of criminal speech regulation long rejected in the 

United States as fundamentally incompatible with freedom of political 

speech. 171 

To be sure, there are places where the constitutional text seems to tell 

readers something useful about the scope and relative importance of the 

freedom of speech. Germany and South Africa provide relevant examples. 

Although, given that both nations feature relatively recent constitutions, it 

may simply be that these texts better correspond with prevailing social norms 

than constitutions of less recent vintage. In other words, the counter­

examples ofconstitutions where the text does seem to prefigure the scope and 

vibrancy of expressive freedoms might simply better reflect prevailing social 

norms about how a commitment to freedom of speech should be 

operationalized in a democratic polity. 172 

170 C(JDIGO PEl\;\L [C.P.] [CRIMil\,\L CODE] §§ 490-491 (Spain); .1ee Clarisse Loughrey, RajJJ!er Jailed 

Jin Three and Half Years Ajler Critici,ing the Royal Family, THE II\DEPEI\DEI\T (London, UK) (Feb. 24, 

2018), hllps:/ /www.indcpcndcnl.co.uk/arls-cnlcrlainmcnl/music/ncws/ rapper- jailcd-lyrics­

spanish-royal-family-vallonyc-joscp-miqucl-arcnas-bcllran-a8226421.hlrnl 

[hllps:/ /pcrma.cc/SYU4-LRJS]; .1ee generally OSAC, Lese Majcslc: Watching Whal You Say (and 

TyJ)c) Abroad, hllps://www.osac.gov/Conlcnl/Rcporl/c48a9.'i99-92.'i8-483c-9cd4-l 69!9c8946!5 

[hllps:/ /pcrma.cc/\VZU3-9JNJJ ("Several European monarchies, including Belgium, Denmark, 

Sweden, Spain, Netherlands, and lvfonaco still have Iese majesle laws on Lhc books. The laws lend lo 

carry harsher criminal penallies than other lyJ)CS ofdefamation and insuil laws, though Lhc charges 

arc lyJ)ically nol as cxlrcmc as in other regions of the world."). 

171 See Hustler Mag., Inc. v. Falwell, 48.'i U.S. 46, .'i0-.'i6 (1988) (observing Lhal criticizing political 

figures is among Lhc mosl imporlanl forms of speech prolcclcd by the Firsl Amendment); N.Y. 

Times Co. v. Sullivan, 376 U.S. 2.'i4, 268-86 (1964) (noting Lhal Lhc ability of citizens lo openly 

criticize public officials conslilulcs a core purpose of Lhc Firsl Amendment and is fundamental lo 

Lhc process of democratic sclf-govcmmcnl). 

172 IL bears noting, however, thal Soulh Africa's Conslilutional Courl has been more skeptical of hale 

speech regulations Lhan Lhc lcxloflhc 1996 Constitution might warrant, given the express clcvalion 

of dignity, equality, and human freedom as the nation's "foundational" constitutional values. S. 

AFR. COI\ST., 1996, Acl No. 108, § !(a); .1ee id. al§ 7(1) ~)roviding thal "[t]his Bill of Rights is a 

https://hllps://www.osac.gov/Conlcnl/Rcporl
www.indcpcndcnl.co.uk/arls-cnlcrlainmcnl/music/ncws
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It is not that the text better constrains the government and the courts­

rather, the text itself is simply in stronger and better accord with the 

prevailing cultural norms that are widely shared within the citizenry, which 

relieves local judges from the felt necessity of "updating" constitutional text 

through the process ofcommon law constitutionalism. When text aligns with 

socio-legal culture, text appears to do more meaningful work than when a 

constitutional text either dates back to a different time and place or when a 

new text attempts to establish a norm that does not fit very well with 

prevailing constitutional understandings within the body politic of what a 

meaningful commitment to expressive freedom requires a just society to 

tolerate. 

In either case, however, it is shared human rights values within the 

community, and not the constitutional text, that is doing the real work. This 

explains why the First Amendment's text fails to define much, if at all, the 

metes and bounds of expressive freedom in the contemporary United States. 

It also explains why the constitutional courts in Australia and Israel have 

recognized an implied freedom of speech, derived from constitutional and 

statutory guarantees of free and fair elections, despite the utter and complete 

absence of constitutional text guaranteeing freedom of expression. 

Because ordinary citizens in Australia and Israel expect the government 

to respect the freedom of political speech, elected politicians have accepted, 

rather than contested, the judiciary's assertion of a power ofjudicial review 

in this context (despite the absence of a textual constitutional mandate). 

Indeed, were Australia or Israel to go about drafting new constitutions, these 

corncrslonc of democracy in South Africa" and "enshrines Lhc rights of all people in our country 

and affirms the democratic ya]ucs of human dignity, equality and freedom") (emphasis added). The free 

speech proyision, Section 16, expressly excludes from prolcclion "propaganda for war," 

"incilcrncnl ofirnrnincnl yiolcncc,' 1 and "adyocacy ofhalrcd that is based on race, ethnicity, gender 

or religion, and Lhal conslilulcs incilcmcnl lo cause harm." Id. al§ l 6(2)(a) lo (c). Morcoycr, the 

equality proyision, Section 9, requires Lhc goycrnmcnl lo adyancc and secure Lhc equality of all 

persons. See id. al § 9(4) ("National lcgislalion musl be enacted lo prcycnl or prohibit unfair 

discrimination."). Finally, Lhc proyision on Lhc abrogation of fundamental rights, Section 37, 

declares Lhc substantiyc proyisions safeguarding dignity, equality, and human freedom (as liberty 

oflhc person in Section 12) lo be 11011-dcrogablc; all other rights in Lhc Bill ofRighLs, including the 

freedom of speech, arc subjccl lo lcgislaliyc suspension in Limes of war or national emergency. See 

id. al§ 37(1) & (.'i). Eycn so, Lhc Conslilulional Courl has inya]idalcd national lcgislalion aimed al 

punishing and deterring hale speech. See S. Afr. Hum. Rls. Comm'n \". Masuku (2022) (.'i) SA I 

(CC) (S. Afr.); Qwclanc "· S. Afr. Hum. Rls. Comm'n (2021) (6) SA .'i79 (CC) (S. Afr.). Thus, the 

Conslilulional Court's approach lo hale speech regulations appears lo be in al lcasl some tension 

with Lhc express lcxl of the Conslilulion-suggcsting perhaps Lhal South Africaji,llows Lhc more 

general pallcm of conslilulional courls going their own way when deciding free speech cases, 

through a process of common law adjudication, rather than dejlartsfrom this model. 
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new constitutional texts would almost certainly include express free speech 

guarantees-precisely because the people of those polities already both expect 

and demand constitutional protection for freedom of speech (and get it). 171 

V. DEEPLY-SEATED SOCIO-LEGAL NORMS DEF1NE THE SCOPE OF 

FREEDOM OF EXPRESSION MORE RELIABLY THAN CONSTITUTIONAL 

TEXT-AND THIS MIGHT APPLY TO OTHER SUBSTANTIVE RIGHTS TOO 

The First Amendment provides a good starting point for framing the 

inherent limitations of constitutional text as a way of understanding either a 

human right or the prescriptive force of a constitutional provision. The 

federal courts have applied the First Amendment in a dynamic and purposive 

fashion-as a "living tree," to use the relevant language from the Supreme 

Court of Canada. 174 Judicial interpretation and application of the First 

Amendment is not tethered to the text in any meaningful way and, moreover, 

the Framers' understanding of "the" freedom of speech plays little, if any, 

meaningful role in contemporary First Amendment jurisprudence. 

The relevance of constitutional text to the effective protection of 

constitutional rights in general, and First Amendment rights in particular, is 

both uncertain and seems to depend on factors wholly unrelated to a 

constitutional provision's literal text. Although it is commonplace in the 

United States to assume that constitutional text plays a critically important 

role in securing fundamental rights, this assumption simply does not bear up 

to close and considered scrutiny. Does text actually do much work in 

securing fundamental human rights in general-or the freedom of speech in 

particular? Or were Madison and Hamilton correct to posit that institutional 

structure, design, and dynamics are far more important to safeguarding 

fundamental rights (including expressive freedom)? 175 In the case of 

expressive freedom, other factors, notably including a general legal culture 

17:, The European Union, for example, included an express priyacy proleclion for personal data-in 

addition lo a more generic priyacy guarantee-when writing and adopting Lhe European Charter 

of Fundamental Rights. Charter of Fundamental Rights oflhe European Union, 2012/C 326/02, 

arl. 8(1) ("Eyeryone has Lhe right lo Lhe protection ofpersonal dala concerning him or her."). Data 

proleclion is a central concern among the citizens of the EU-as reflected by the GDPR. IL was, 

accordingly, entirely foreseeable thal Lhe Charter would include an express guarantee of this 

particular aspecl ofpriyacy-in addition lo a more general proyision Lhal lracks Lhe priyacy clause 

of Lhe European Conyenlion on Human Rights. See id. al arl. 7 ("Eyeryone has Lhe right lo respect 

for his or her priyale and family life, home and communications."). 

171 Edwards\". Allorney General of Canada, [1930] AC 124, 136 (P.C.) (Can.). 

17., See supra noles 46-62 and accompanying lexl. 
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that values expressive activities, appear to be doing the real work in securing 

judicial protection for democratic discourse. 176 

The question of whether constitutional text matters is hardly a new one. 

James Madison famously decried the utility ofmere "parchment barriers" to 

preventing arbitrary government action. 177 In defending the necessity of a 

system of separation of powers, with a related system of checks and balances 

among the three branches of the federal government, Madison wrote that "a 

mere demarcation on parchment of the constitutional limits of the several 

departments is not a sufficient guard against those encroachments which lead 

to a tyrannical concentration of all the powers of government in the same 

hands." 178 Instead, each branch must both possess and be capable of 

exercising effective tools to check and thwart attempted incursions by the 

other branches of the federal government-and also have sufficient 

institutional incentives to protect its own constitutional turf against such 
encroachments.179 

Like the separation of powers, the demarcation of fundamental human 

rights in a written constitution does not, perforce, mean that those words will 

have any meaningful constraining force on a government that would prefer 

to disregard constitutionally protected human rights. Indeed, Alexander 

Hamilton makes precisely this point, at length, in Federalist No. 84. Hamilton 

argues that the inclusion of a written bill of rights would be "not only 

unnecessary in the proposed Constitution but would even be dangerous." 180 

The enumeration of certain rights, Hamilton posits, "would contain various 

exceptions to powers which are not granted; and, on this very account, would 

afford a colorable pretext to claim more than were granted." 181 After all, 

"why declare that things shall not be done which there is no power to do?" 182 

It should therefore be at least mildly surprising that, for most people, most 

of the time, written guarantees of fundamental rights are thought to be an 

effective, if not essential, means of securing the enumerated human rights. 

This certainly proved true in the ratification debates over the U.S. 

Constitution, when arguments of the sort advanced by Hamilton in Federalist 

No. 84 failed to quell potentially fatal objections that the federal government 

l 7(i See supra noles 7 4-101 and accompanying lexl. 

177 THE FEDE!Zl\LIST No. 48, al 308, 313 (James Madison) (Clinton Rossiter ed., 1961). 

171-l ld.aL313. 
l 7Y See id. al 308-13 (discussing how demarcating each branch of government's powers in writing is nol 

enough lo Lhwarl abuse of their power and encroachment onlo Lhe powers of Lhe other branches). 

mo THE FEDE!Zl\LIST No. 84, supra nole 46, al .'i 13 (Alexander Hamiilon). 
!Bl Id. 

rn2 Id. 
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would not be bound to respect fundamental rights. 181 Thus, during the 

ratification debates over the Constitution, the absence of text designed to 

secure fundamental human rights mattered-and it mattered a great deal. 

The adoption of a bill of rights, however, is not a sufficient condition to 

ensure that the government will, in practice, respect the enumerated rights. 

We also know, from the examples ofAustralia and Israel, 184 that the inclusion 

of a constitutional provision expressly safeguarding expressive freedom is not 

even a necessary condition for the exercise of the power of judicial review to 

invalidate laws that seek to censor or distort the marketplace ofpolitical ideas. 

This does not mean that a written provision is invariably irrelevant-but the 

force and effect of such a provision will depend critically on a nation's socio­

legal culture, the salience of a particular human right within that socio-legal 

culture, and the institutional ability and willingness of the domestic courts to 

render binding judgments on the political branches enforcing the right. 

Yet, despite these constitutional verities, which can be empirically tested 

and confirmed, 185 many U.S. legal academics,judges, and lawyers still claim 

that the text inevitably can and will constrain judicial discretion. The most 

prominent and influential theory of constitutional interpretation within the 

federal courts, including the Supreme Court, and advocated consistently and 

loudly by the Federalist Society, posits that legitimate judicial decisions must 

be rooted in constitutional text and in the Framers' original understanding 

of that text. Many-but not all-legal scholars heap scorn on this 

interpretative methodology as a kind offalse faith that does little, if anything, 

to legitimate judicial decisions granting or withholding relief from particular 

litigants pressing constitutional claims. 186 Even so, the fact remains that 

rn:, See lvL\GLIOCC,\, supra nole 64, al 32-34 (discussing the political necessity of promising lo adopl 

wrillen rights guarantees in order lo secure ratification of Lhe draft Conslilulion); see alrn KELLY, 

H,\RBISOI\ & BELZ, supra nole .'i2, al 121-22 (noting thal proponents of Lhe Conslilulion secured 

ralificalion in seyeral slales "by promising a series of conslilulional amendments embodying a bill 

of rights"). 

1B 1 See supra noles 144-17 3 and accompanying lexl. 

lil.1 See, e.g, AD,\l\I CHILTOI\ & MIL:\ VERSTEEG, How COI\STITUTIOl\;\L RIGHTS lvL\TTER (2020) 

(using empirical methods lo deduce how conslilulional rights in diITerenl countries define and 

delimit Lhe rights ofindiYiduals practically); see alrn Mila Versteeg, Coselle Cramer & Keyin Cope, 

Empirical Studies ,if Human Rights Law, l.'i Ml\. REV. L. & Soc. Ser. l.'i.'i (2019) (discussing an 

empirical study on Lhe eITecls of codified human righLs and constitutional rights). 

lilti See Mitchell N. Berman, Originali,m i, Bunk, 84 N.Y.U. L. REV. I, 8 (2009) (arguing Lhal originalism 

"is nol merely false bul pernicious as well" and exisLs primarily as a means of "bolsler[ing] Lhe 

popular fable Lhal conslilulional adjudication can be practiced 111 

some thing close lo an objecliye and mechanical fashion" and warning Lhal "originalism Lhrealens 

lo undermine Lhe judiciary's unique and essential role in our system of goyernmenl"); lvfark 
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within the Supreme Court and the lower federal courts, textualist 

originalism, warts and all, presently serves as the most prominent approach 

to reading and applying the Constitution's provisions. 187 

Moreover, at least some prominent legal academics advocate textualism 

and the importance of constitutional text to securing fundamental human 

rights. Akhil Amar is perhaps the most influential (non-Federalist Society) 

contemporary legal academic who argues that text matters. 188 Amar posits 

that constitutional text is not only important on its own terms, but also should 

be read dynamically to help lend credence to the idea that judges are 

enforcing the Constitution (rather than simply imposing their own legal and 

moral values in the name of the Constitution). 189 For Amar, text has 

objective meaning and reliance on this meaning helps to legitimate judicial 

decisions that enforce the rights set forth in the text. 190 Amar's principal 

concern relates to the legitimacy of the process of judicial review-and he 

suggests that text lends legitimacy to judicial decisions enforcing rights. 191 Of 

Scidcnfcld, Textualim,'s Theoretical Bankruptcy and Its ImjJ/icationji,r Statutory InterjJretation, 100 B.U. L. 

REV. 1817, 1819 (2020) (arguing Lhal "while some might reasonably argue Lhal lcxlualism embodies 

allractivc altribulcs for Lhc practice of slalulory inlcrprctalion, ils thcorclical fooling is essentially 

bankrupt"). Although Scidcnfcld's immediate focus is lcxlualism in slalulory inlcrprctalion, his 

Lhcorclical critique is equally applicable lo lcxlualism in conslilulional inlcrprclalion as well with 

rcspccl lo ils polcnlial efficacy in constraining and controlling judicial discretion. See id. al 1840-

48. 

1B7 See JOH!\ 0. MCGII\I\IS & MICH,\EL B. Ri\l'P;\PORT, ORIGil\;\LISM ;\I\D THE GOOD 

COI\STITUTIOI\ I (2013) (observing Lhal originalism "has been an imporlanl principle of 

conslilulional inlcrprclalion since Lhc early Republic," which still presently enjoys "prominent 

adherents on the Supreme Court," and emphasizing Lhal "[l]cgal academics across the political 

spectrum espouse some form of originalism"); see alrn BREYER, supra nolc 22, al I l.'i-32 (offering a 

Lhoughtful discussion and critique of originalism as an inlcrprctalivc approach lo Lhc constitutional 

lcxl). 

!BB See AKHIL REED A~L\1Z, THE BILL OF RIGHTS: CRE,\TIOI\ ;\I\D RECOI\STRUCTIOI\ (1998) 

~)roviding a comprehensive, arguably epic, overall inlcrprctalion oflhc Bill of Rights); Akhil Recd 

Amar, The Bill ,ifRights as a Constitution, 100 Y,\LELJ. 1131 (1991) ~)roviding a lcxlual and slruclural 

overview oflhc Bill ofRighLs). 

!BY Amar, supra nolc 9.'i, al 788-91. 

!YO Id. al 796 (arguing Lhal "[c]mphasis on the Constilulion's wrillcnncss-ils general lcxlualily and iLs 

specific lcxlual provisions-has certain democratic values" Lhal notably include "conslilul[ing] a 

democratic focal point" thal serves lo "slruclurc Lhc conversation of ordinary Americans as Lhcy 

ponder Lhc mosl fundamcnlal and sometimes divisive issues in our republic of equal citizens"); see 

S,\I\FORD LEVII\SOI\, COI\STITUTIOl\;\L F,\ITH 9-1.'i ( 1988) ~)osiling thal a kind of generalized 

reverence for Lhc Constilulion, wilhoul much allcnlion lo ils specifics, is a deeply embedded feature 

ofU.S. political cuilurc and observing thal '"[v]cncration' of the Constitution has become a central, 

even if sometimes challenged, aspccl of Lhc American political tradition" and serves as a kind of 

"'civil religion"'). 

lYl Amar, supra nolc 9.'i, al 76.'i ("There arc many argumcnLs for judicial review, bul perhaps Lhc 
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course, other prominent public law scholars reject this reasoning as nonsense, 

arguing that text does not meaningfully constrain judicial discretion and that 

judicial decision making is simply another form of ordinary politics. 192 

It is, of course, quite true that text can provide a basis for a judicial 

decision and can offer a possible answer to the problem ofjudicial discretion. 

After all, if"the text" compels a particular outcome, then an individual judge 

can attempt to disclaim any personal responsibility for it. 191 Thus, a textual 

constitutional provision enables a judge to claim (falsely, of course) that she 

lacked a free or meaningful choice-the text itself required, indeed 

compelled, the result. 194 Justice Hugo L. Black, deeply concerned about the 
legacy ofLochner, 195 famously adopted a strict form oftextualism as a principal 

mosl elcganl and forceful is Lhc simple two-pronged notion Lhal Lhc Conslilulion is supreme law, 

and thaljudgcs musl apply this law in cases within their jurisdiction."); see id. al 79.'i-99 (arguing 

Lhal inlralcxlual conslilulional inlcrprclalion renders judicial decision making less objectionable 

and helps lo reduce Lhc counter majoritarian di!Iicully by grounding judicial decisions in a 

document Lhal iLself possesses democratic legitimacy even if Article III judges do nol). Oddly 

enough, Amar himself follows the modem practice ofboth ignoring Lhc Firsl Amendment's facially 

limited scope of application (il purports lo rcslricl only Congress, nol Lhc executive or judicial 

branches) and failing lo apply his inlralcxlual inlcrprclalivc mclhodology lo the Firsl Amendment's 

clauses thal secure expressive freedom. See id. al 812-18. Al leasl arguably, an inlralcxlualisl 

approach lo Lhc Firsl Amendment itself would lake the specific examples scl forth (speech, press, 

assembly, pclilion) lo stand for a larger, and more general, guarantee of expressive freedom. 

However, Amar docs nol propose this inlcrprctalivc approach. I agree with Amar Lhal "[g]ood 

inlcrprclcrs need lo know how lo read between Lhc lines" bul Lhcy also need lo be able lo 

cxlrapolalc larger meanings from those lines as well. Id. al 827. 

1Y2 See Bruce Ackerman, The.New Separation ,ifPowers, 113 H,\RV. L. REV. 633,667 (2000) ~)ositing Lhal 

"[p]arl of the problem is cullural: Do lawyers and judges lake Lhc process of legal inlcrprclalion 

seriously?"); see alrn Bruce Ackerman & David FonLana, Thoma.r]effernm Counlr Himselfto the Presidency, 

90 V,\. L. REV..'i.'i I, 630-31 (2004) (arguing thal "even lcxlualisls should accord subslanlial weight 

lo subscqucnl praclicc in rcsolying conslilutional indclcrrninacics'} 

lY:, See, e.g., Texas v.Johnson, 491 U.S. 397, 420-21 (1989) (Kennedy,]., concurring).Juslicc Anthony 

Kennedy offered an apologia for his vole lo apply Lhc Firsl Amendment lo disallow a vic"J)oinl­

bascd slalc law Lhal prohibited Lhc burning of a U.S. flag lo express disagrccmcnl with govcmmcnl 

policies-but pcrmillcd the rclircmcnl of a flag from use by burning il. "The hard facl is Lhal 

sometimes we musl make decisions we do not like. \Ve make Lhcm because Lhcy arc right, right in 

Lhc sense Lhal Lhc law and Lhc Conslilulion, as we sec Lhcm, compel Lhc result. And so grcal is our 

commilmcnl lo Lhc process thal, cxccpl in Lhc rare case, we do nol pause lo express dislaslc for the 

rcsull, perhaps for fear of undermining a valued principle Lhal dictaLes Lhc decision. This is one of 

Lhosc rare cascs.' 1 Id. 
lYl See id. al 421 ("I do nol believe Lhc Constitution gives us the right lo rule as Lhc dissenting Members 

of Lhc Courl urge, however painful this judgment is lo announce .... IL is poignant bul fundamental 

Lhal the flag prolccls those who hold il in conlcmpl. "). 

lY.1 See Lochner v. New York, 198 U.S. 4.'i, .'i3-.'i4, .'i8-60, 64 (190.'i) (invalidating, under Lhc doctrine of 

subslanlivc due process's prolcclion of a right lo "liberty of conlracl," a New York stale law thal 

limited Lhc maximum hours per day and per week Lhal a baker could lawfully work). 
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means of trying to limit and effectively constrain judicial discretion. 196 Thus, 

text and textualism present a way of answering Alexander Bickel's 

"[c]ounter-[m]ajoritarian [d]ifficulty" 197 by providing a popular mandate for 

the exercise ofjudicial review. From this vantage point, textualism responds 

to problems of discretion and legitimacy associated with judicial review by 

democratically unaccountable federal judges. 

But, at least with respect to expressive freedom, m the contemporary 

United States, the text and textualism plainly constitute a "tin god"­

meaning a kind of rhetorical makeweight that does no meaningful 

jurisprudential work. 198 To invoke text, while paying not the slightest 

attention whatsoever to the actual words of the text, is to embrace (literally) 

the jurisprudence of the non-sequitur. The First Amendment's 

interpretation and application provide a stark example ofjudges saying one 

thing while doing quite another; contemporary First Amendment 

jurisprudence depends critically on judge-made rules and constitutes clear 

examples of common law constitutionalism in action. 199 

At bottom, the problem is that textualism rests on a false premise­

namely that text actually constrains judges bent on disregarding it. To be 

sure, text can and does provide political cover for judges. 200 But if we are 

seriously concerned with effectively securing a particular human right, simply 

codifying a human right in a constitution will not necessarily get the job done. 

The Eighteenth Amendment codified a national policy of prohibition, but 

the amendment did not change either the morality or drinking habits of the 

American people. Text can only do so much in the teeth of highly 

entrenched social customs and habits. Theories of constitutional 

1% Huc;o L. BL:\CK, A COI\STITUTIOl\;\L F,\ITH (1969); Hugo L. Black, The Bill ,ifRights, 3.'i N.Y.U. 

L. REV. 86.'i (1960). For an illuminating discussion of Lhc relationship between Justice Black's 

lcxlualism and Justice Antonin Scalia's lcxlualisl originalism, along with a pcrsuasiyc critique of 

both, sec Michael]. Gerhardt, A Tale ,ifTwo Textua/is-ts: A Critical Comparirnn ,ifJustices Black and Scalia, 

74 B.U. L. REV. 2.'i (1994). 

1Y7 ALEXl\l\DER M. BICKEL, THE LE,\ST D,\I\GEROUS BlZl\l\CH: THE SUPREME COURT ;\T THE B,\R 

OF POLITICS 16 (1962). 

!YB Kison•. Wilkie, 139 S. CL 2400, 2448 (2019) (Gorsuch,]., concurring) ("If today's opinion ends up 

reducing Auer lo Lhc role of a Lin god-officious, bul ultimately powerless-then a future Courl 

should candidly admil as much and slop requiring liLiganls and lower courls lo pay Loken homage 

lo it."). 

lYY See ST!Zi\USS, supra nolc 14, al .'i2-.'i3 (obscrying thal "[L]hc Firsl Amendment was parl of Lhc 

Conslilulion for a century and a half before Lhc central principles of Lhc American regime of free 

speech, as we now know il, became established in Lhc law" and positing Lhal "[w]c owe [these] 

principles ... lo the liYing, cornrnon lavv Constitution'} 

200 See, e.g., Texas \'.Johnson, 491 U.S. 397, 420-21 (1989) (Kennedy,]., concurring); see alrn supra nolc 

191 and accompanying lcxl. 
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interpretation need to take this reality into account-but the reigning theory 

of constitutional interpretation today within the federal courts casts a blind 

eye on the inability of text to constrain reliably judicial discretion. 201 

Simply making the point that text does not really constrain either 

governments generally or courts in particular might seem a self-evident 

observation to more sophisticated scholars of the legal system. But what is 

true of legal text in a general sort ofway holds true of texts-or non-texts­

related to the freedom of speech in an unusual, and particularized, kind of 

way. 202 In the United States, a conservative Supreme Court ostensibly 

staffed with "textualist-originalist" jurists has essentially ignored the text of 

the First Amendment in defining and protecting expressive freedom. 

Originalism more generally tends to go out the window as well201-

important precedents protecting commercial speech, for example, enjoy the 

strong support of the most conservative "textualist-originalist" judges, despite 

the fact that no evidence exists that the framing generation of the Bill of 

Rights would have understood commercial advertising to have any 

protection whatsoever as "speech. " 204 Thus, the First Amendment receives 

201 Indeed, Justice Elena Kagan argues Lhal "we're all lcxlualisLs now." Harvard Law School, The 

2015 Scalia Lecture: A Dialogue with Justice Kagan on the Reading ,ifStatutes, YoUTUBE, al 8:29 (Nov. 2.'i, 

201.'i), hllps:/ /www.youlubc.com/walch?v=dpElszFTOTg [hllps:/ /pcrrna.cc/EE2B-2MPD]. If 

this is truly so, Lhcn Lhc vexing problem ofjudicial discretion constilulcs a "buy" slock. 

202 For a cogcnl critique of the Supreme Court's failure lo develop an indcpcndcnl jurisprudence of 

Lhc right lo assemble, and for some persuasive suggestions on whal a reanimated Assembly Clause 

jurisprudence might look like, sec Il\,\ZU, supra nolc 77. For a sustained and Lhoughtful argument 

Lhal Lhc Supreme Courl should give indcpcndcnl force and cITccl lo the Press Clause, sec Sonja 

,vcsl, Press Exceptionalim,, 127 H,\RV. L. REV. 2434 (2014) and Sor~a ,vcsl, Awakening the Press Clause, 

.'i8 UCLA L. REV. I02.'i (2011 ). For the rnosl parl, the Rehnquist and Roberts CourLs have rolled 

conslilulional protection ofall expressive freedoms in the Free Speech Clause-which is a very odd 

thing for oslcnsibly lcxlualisl-originalisl judges lo do. 

20:, See, e.g.,Janus v. Arn. Fcd'n of Stale, Cnly., & Mun. Ernps., Council 31, 138 S. Cl. 2448, 2469-71 

(2018) (rejecting oul of hand an originalisl argument for sustaining mandatory union collective 

bargaining fees in favor of enforcing "decades oflandrnark prcccdcnl," dating lo 1968 rather than 

1791, instead). 

201 See Frederick Schauer, Commercial Speech and the Architecture ,if the First Amendment, .'i6 U. CI!\. L. REV. 

1181, 1182 (1988) (arguing Lhal commercial speech, although "previously lakcn lo be outside the 

coverage of Lhc lirsl arncndrncnl," has nonetheless been adrnillcd inlo ils coverage); see alrn 

Frederick Schauer, The Politic,· and incentives ,if First Amendment Coverage, .'i6 \VM. & M,\RY L. REV. 

1613 (20 l.'i) [hereinafter Schauer, First Amendment Coverage] (arguing Lhal Lhc Supreme Courl has 

defined the Firsl Amcndrncnl's scope of coverage far loo broadly lo encompass a wide variety of 

commercial and non-commercial activities having liulc lo do with core Firsl Arncndrncnl values). 

Schauer posits Lhal "[w]hal is rnosl inlcrcsling aboul these various claims and arguments [for very 

broad application of Lhc Firsl Amcndrncnl lo various forms of often commercial conduct] is nol 

merely Lhal some of them have been lakcn seriously," bul rather Lhal "they have been advanced al 

all ...." id. al 1616. He explains Lhal "a generation ago ... Lhc suggestion Lhal Lhc Firsl 

www.youlubc.com/walch?v=dpElszFTOTg
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a kind of dynamic, or "living tree," purposive interpretation and application, 

largely shorn of either concerns for giving full effect to the text of the 

provision or to the Framers' original understanding of the amendment as to 

its purpose and scope of application. 

For the record, this is not necessarily a bad thing. But when we consider 

how best to secure and safeguard a fundamental right, like expressive 

freedom, blithely assuming that entrenching a right in a written constitution 

will get the job done rests on a series offalse premises. Text works best when 

it is in full accord with the settled expectations of the people within a 

particular political community; common law constitutionalism is the rule, not 

the exception. Constitutional text will not safeguard a right if the citizenry is 

either hostile or merely indifferent to a particular freedom or liberty and 

omitting constitutional text will not prevent judges from exercising a power 

ofjudicial review to protect a right that We the People expect a just and well­

ordered government to respect. 

Text thus constitutes one input, and admittedly an important input, in a 

dynamic and ongoing dialectic within both the institutions of government 

and within the body politic on the legitimate scope of the government's 

coercive powers as measured against an individual citizen's claim to exercise 

autonomy and to be, in some material respects, self-regulating. Expressive 

freedom is not cabined by constitutional text in the United States, Australia, 

or Israel, and probably cannot be effectively defined within any particular 

linguistic formula. And, contrary to Justice Black's repeated claim that the 

First Amendment is an "absolute" that permits of no exceptions, the legal 

and constitutional reality is considerably more complex. 

Discretion simply cannot be avoided because adjudicating expressive 

freedom claims will inevitably require courts to strike a balance between the 

legitimate regulatory aims of a community, as expressed through the 

institutions of government, and the ability of a lonely dissenter to speak her 

version of truth to power. 205 Expressive freedom will always involve striking 

Amendment was eyen applicable lo some of these actiyilies would far more likely haye produced 

judicial laughter or incredulity, ifnol Ruic 11 sanctions." Id. al 1616. 

20.1 STEVE!\ F. SHIFFRII\, DISSEI\T, II\JUSTICE, ;\I\D THE ME,\I\II\GS OF AMER!C;\ 110-18, 124-30 

(1999) (arguing Lhal "prolecling and supporting" dissenters and facilitating Lhe public expression of 

dissenting yie"J)oinLs should be "al the cenler of Lhe Firsl Amendment tradition" and generally 

rejecting the marketplace of ideas metaphor because il oyerprolecls speech thal has al besl a 

marginal relationship lo Lhe public expression of dissenting yoices); see Robert C. Posl, The 

Constitutional Concept ,ifPublic Dircoune: Outrageous Opinion, Democratic Deliberation, and Hustler lvfagazine 

\". Falwell, 103 H,\RV. L. REV. 601, 624-32, 668-70 (1990) (arguing Lhaljusl as goyemmenl may 
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and holding a balance-and that balance will, of necessity, reflect the values 

and attitudes of the community more reliably and consistently than the 

precise text of a constitutional free speech guarantee (or, for that matter, the 

utter absence of such a written constitutional guarantee). It is inherently and 

intrinsically a common law jurisprudential enterprise. 

VI. TURTLES ALL THEWAY DOWN: THE NECESSITY OF COMMON LAW 

EXEGESIS IN INTERPRETING AND APPLYING CONSTITUTIONAL TEXT 

Departure from constitutional text is hardly limited to the First 

Amendment-or to liberal or progressive judges. Constitutional rights and 

rules constantly evolve and change, through a process ofjudicial explication, 

even though the text remains unchanged. All things considered, it would be 

better-far better-if federal judges were intellectually honest about this 

reality and acknowledge the common law nature of the interpretive game 

that's plainly afoot. Some judges have been open about this reality. Justice 

Oliver Wendell Holmes, Jr., for example, straightforwardly acknowledges 

that "[t]he life of the law has not been logic: it has been experience."206 

Common law constitutionalism reflects and incorporates an appreciation of 

the fact that legitimate judicial decisions must be informed by the lived 

experience of We the People. To both persuade and endure over time, 

constitutional decisions must reflect the values and sense of justice of the 

contemporary body politic.2°7 

nol directly censor speech witl1oul undermining Lhc process of democratic deliberation essential lo 

a meaningful projccl of democratic sclf-goycmmcnl, Lhc goycmmcnl musl nol be pcrmillcd lo do 

so indirectly through Lhc imposition of ciyi] liability for oITcnsiyc speech and emphasizing Lhal 

"cycry issue Lhal can potentially agilalc tl1c public is also polcnlially rcleyanl lo democratic sclf­

goycrnancc'1
). 

2m; HOLMES, supra nolc 26, al I; see Lum\'. Fullaway, 42 Haw..'i00, .'i02-03 (19.'i8) (obscrying Lhal "the 

genius of Lhc common law, upon which our jurisprudence is based, is iLs capacity for orderly 

growtl1" tl1rough Lhc "ychiclc" of'judgc-madc law."). 

207 Professor lviichacl Klarman, a well-regarded legal historian, pcrsuasiycly argues Lhal mosl major 

conslilulional decisions inyo]ying equal prolcclion and racialjuslicc were, and presumably still arc, 

squarely witl1in Lhc mclcs and bounds ofcontemporary public opinion. See lv1ICH,\ELJ KL:\RJ\L\I\", 

FROMJIM CROW TO CIVIL RIGHTS: THE SUPREME COURT ;\I\D THE STRUGGLE FOR Rl\CL\L 

EQU;\L!TY (2004). My claim is Lhal judges will work lo keep their decisions within acceptable 

bounds more generally, cycn when doing so requires crcaliyc judicial inlcrprclation of 

conslilulional lcxl or cycn oulrighl departure from Lhc lcxl as wrillcn. See generally C,\L:\BRESI, supra 

nolc I0, al 199 11. 18 ~)ositing Lhal judges should update a slalulc tl1al "is oul of phase" and 

explaining Lhal this circumstance "neither entails nor requires Lhal Lhc stalulc be old, in lcrms of 

Lhc number ofyears since ils cnaclmcnl" bul inslead means Lhal Lhc law "no longer lils in with tl1c 

legal landscape, and il can become oul ofphase upon Lhc adycnl ofsocial, lcchnological, or political 

changes."). 
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Chief Justice John Marshall powerfully argued for judges adopting a 

common law approach to interpreting constitutional text. Perhaps most 

famously, in McCulloch v. Maryland, 208 Marshall posited that federal judges 

"must never forget □ that it is a constitution we are expounding" with the 

ultimate goal being "a fair and just interpretation. " 209 Any other approach 

would be untenable because "[a] constitution, to contain an accurate detail 

of all the subdivisions of which its great powers will admit, and of all the 

means by which they may be carried into execution, would partake of the 

prolixity of a legal code, and could scarcely be embraced by the human 

mind." 210 Such a document "would probably never be understood by the 

public. " 211 

Marshall strongly implies that a constitution inaccessible to We the 

People would be both illegitimate and ineffectual. 212 Accordingly, a 

constitution's purpose and nature "require[], that only its great outlines 

should be marked, its important objects designated, and the minor 

ingredients which compose those objects be deduced from the nature of the 

objects themselves," 211 with the precise details to be filled in by the federal 

courts (albeit with important roles for Congress and the President as well). 214 

When one marries up the interpretative approach Marshall advocates in 

McCulloch with the duty of the federal judiciary to enforce constitutional 

constraints against the political branches, the necessary conclusion is that the 

federal courts must, of necessity, perform an updating function that ensures 

the Constitution, as interpreted and applied, continues to enjoy popular 

legitimacy. 215 It also bears noting that this is the precisely the same argument 

that the Privy Council made in Edwards when disregarding the plain text of 

the BNA 1867, the original understanding of this text, and consistent practice 

regarding the constitutional ineligibility of women to serve in Canada's 

20B 17 U.S. (4 Wheat.) 316 (1819). 
20Y Id. al 407. 
210 Id. 

211 Id. 

212 Id. 

21:1 Id. 

211 See Marbury v. Madison, .'i U.S. (I Crancl1) 137, 177-78 (1803) (holding thal "[i] l is emphatically 

Lhe province and duly of the judicial deparlmenl lo say whal the law is" and this means Lhal "if a 

law be in opposition lo Lhe conslilulion" Lhen "the courl musl determine which of these conllicling 

rules governs the case"). lvfarshall characterizes Lhe power of judicial review lo enforce 

conslilulional conslrainls as "the very essence ofjudicial duly." Id. al 178. 
21., See generally C,\L,\BRESI, supra nole 10, al 3-.'i, 19-21, 161-73 (arguing Lhal courls musl play an 

"updating" function lo ensure Lhal legal rules keep pace with Lhe evolving sense ofjustice and fair 

play within the political community). 
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federal Senate-in favor of embracing a "living tree" approach that 

accommodates "growth and expansion within its natural limits." 216 

The truth is also that ostensible textualist judges have, at best, a mixed 

record of actually hewing to the text and original understanding-at least 

when they perceive the stakes to be sufficiently important. Justice Hugo 

Black, for example, wrote the majority opinion in Younger v. Harris, 217 a 

decision that celebrates "Our Federalism." 218 This decision prohibits a 

federal court from enjoining ongoing state criminal law proceedings-even 

if the state law proceedings rest on a clearly unconstitutional state law. Black 

explains that the basis for this rule is a general principle of respect for the co­

sovereignty of the states: "This, perhaps for lack of a better and clearer way 

to describe it, is referred to by many as 'Our Federalism,' and one familiar 

with the profound debates that ushered our Federal Constitution into 

existence is bound to respect those who remain loyal to the ideals and dreams 
of 'Our Federalism."'219 

There's just one problem with Black's Younger opinion-it does not cite 

any provision of the U.S. Constitution for this rule, and it has the effect of 

delaying, if not denying outright, the ability of criminal defendants in 

ongoing state court proceedings to access an effective forum in which to 

vindicate their federal constitutional rights. The Younger abstention doctrine 

lacks any direct textual basis in the Constitution; it is a common law rule 

fashioned from whole cloth. Under Justice Black's strict textualism, it is a 

self-evidently illegitimate decision. 

Other examples exist involving more recent members of the Supreme 

Court. For example, in Seminole Tribe v. Florida, 220 the Supreme Court held 

that Congress could not abrogate state sovereign immunity under the 

Eleventh Amendment using its powers under the Indian Commerce 

Clause. 221 ChiefJustice Rehnquist explained that "our decisions since Hans 
ha[ve] been equally clear that the Eleventh Amendment reflects 'the 

2Hi Edwards\'. Allomey General of Canada, [1930] AC 124, 136 (PC) (appeal taken from Canada); 

see BERl\;\RD SCH\V;\RTZ, THE SUPREME COURT: COI\STITUTIOl\;\L REVOLUTIOI\ II\ 

RETROSPECT 19 (19.'i7) ("The Conslilulion musl be capable of adaplalion lo needs Lhal were 

wholly unforeseen by the Founding Fathers; else, il is less a document intended lo endure through 

the ages than a goyemmenlal suicide-pacl."). 

217 401 LT.S. 37 (1971) 
2m Id. al 43-4.'i. 

21Y Id. al 44. 

220 .'il7 U.S. 44 (1996). 

221 Id. al 47, 63-6.'i; see U.S. COI\ST. arl. I,§ 8, cl. 3 ~)roYiding that Congress has the power "[t]o 

regulate Commerce with foreign Nations, and among the seyeral Stales, and with the Indian Tribes") 

(emphasis added). 
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fundamental principle of sovereign immunity [that] limits the grant of 

judicial authority in Art. III. "' 222 Justice Scalia joined the five-justice 

majority in Seminole Tribe and ChiefJustice Rehnquist cites and quotesJustice 

Scalia's dissent in Union Gas, 221 a prior decision that Seminole Tribe squarely 

overrules. 224 Seminole Tribe, in turn, constitutes a significant expansion ofHans 

v. Louisana, an 1890 case that significantly departs from the clear text of the 

Eleventh Amendment.225 

Hans radically expands the scope of the Eleventh Amendment by 

extending it to suits brought against a state government by a citizen of that 

state-the plain text of the amendment, however, only prohibits suits against 

state governments brought by citizens of other states or foreign countries. 226 

The Eleventh Amendment constitutes a direct response to Chisholm v. Georgia, 

a case that permitted a state to be sued without its consent by the citizens of 

another state (namely, a citizen of South Carolina). 227 This result followed 

quite logically, and naturally, from the plain language of Article III, which 

expressly extended the jurisdiction of the federal courts to reach such 

actions. 228 The Eleventh Amendment removed specific language in Article 

III authorizing suits by non-citizens-it was (and remains) entirely silent 

regarding the ability of a citizen to sue her own state in order to vindicate a 

federal right. Hans, applying a spirit of the laws approach, greatly expanded 

the scope of the Eleventh Amendment-and Seminole Tribe greatly amplified 

and expanded the scope of Hans. 

Staking out a normative position on the appropriate scope of state 

sovereign immunity lies beyond the scope of my present project. My point 

is this: Decisions like Younger and Seminole Tribe clearly show that conservative 

222 Seminole Tribe, .'i 17 U.S. al 64 (citing and quoting Pcnnhursl Stale Sch. & Hosp.\'. Halderman, 46.'i 

U.S. 89, 97-98 (1984)). 

22:1 PcnnsyJyania \'. Union Gas Co., 491 U.S. I, 38 (1989) (Scalia,]., dissenting) (opining thal "'the 

entire judicial power granted by Lhc Conslilulion docs nol embrace aulhorily lo entertain a suil 

brought by priyalc parties againsl a Stale withoul conscnl giycn"') (citing Ex jJarle New York, 2.'i6 

U.S. 490,497 (1921)). 

221 Seminole Tribe, .'il7 U.S. al 6.'i-73. 

22.1 134 LT.S. 1, 13-1.1 (1890). 
22(i U.S. COI\ST. amend. XI ("TheJudicial power of the United Stales shall nol be construed lo cxlcnd 

lo any suil in law or equity, commenced or prosecuted againsl one oflhc United Stales by Citizens 

ofanolhcr Stale, or by Citizens or SubjccLs of any Foreign Stale."). 
227 Chisholm\'. Georgia, 2 U.S. (2 Dall.) 419,461 (1793) (Wilson,].) (rejecting "the haughty notions 

ofslalc independence, slalc soycrcignly and slalc supremacy" because \'indicating Georgia's claims 
would pcrmil "the stale [lo] assum[c] a supercilious pre-eminence aboyc Lhc people who hayc 
formed it"). 

22/l U.S. COI\ST. arl. III,§ 2, cl. I ~)roYiding Lhal "[L]hc judicial Power shall cxlcnd ... lo Conlroycrsics 
... between a Stale and Citizens of another Stale... and between a Stale, or Lhc Citizens thereof, 
and foreign Stales, Citizens or Subjects"). 
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judges are no more faithful textualists than progressive jurists. What is more, 

other salient examples of common law judging m the context of 

constitutional adjudication exist-for example, the regulatory takings 

doctrine under the Takings Clause (which Justice Scalia avidly and 
aggressively supported).229 

Textualist judges, like Justices Scalia and Black, will cry out "bloody 

murder!" when progressive judges openly deploy common law reasoning and 

methodology to promote the expansion of individual rights, yet they clearly 

will embrace this modus operandi, and with real brio, when it suits their 

jurisprudential agenda. 210 In consequence, their attacks on constitutional 

common law to secure and protect fundamental rights ring hollow-as it 

turns out, it's turtles all the way down. 

VII. CONCLUSION 

Rather than being defined within the four comers of the First 

Amendment's text, the constitutional protection of expressive freedom in the 

contemporary United States, as defined and protected by the federal and 

state courts, involves a broad general presumption that information markets 

should be free and open and that government efforts to control or even 

actively regulate speech markets are inherently distortionary and, hence, 

constitutionally illegitimate. 211 Rather than a doctrine that hews carefully to 

22Y The Supreme Courl created Lhc regulatory takings doctrine during the Lochner era; ils lirsl 

appearance occurs in Permsylvania Coal v. 1\fahon, 260 U.S. 393 (1922). In an opinion by Justice 

Holmes, Lhc Supreme Courl yoids a Pcnnsy]yania law thal conditions the exploitation of mineral 

rights on Lhc conscnl of Lhc owner of surface rights, where mining operations could cause damage 

lo surface slruclurcs. See id. al 41.'i-16. Holmes writes Lhal "[L]hc general rule alleasl is, thal while 

properly may be regulated lo a certain cxlcnl, if regulation goes loo far il will be recognized as a 

laking. IL may be doubled how far cxccplional cases, like Lhc blowing up of a house lo slop a 

conllagralion, go-and if they go beyond Lhc general rule, whether they do nol sland as much upon 

tradition as upon principle." Id. This rule was cul from whole conslilulional cloth; from 1791 lo 

1922, a Takings Clause claim required goycmmcnl expropriation and possession of a properly 

inlcrcsl. Eycn so, Justice Scalia was a slrong proponent of Lhc regulatory takings doctrine. See 

Lucas\". S.C. Coastal Council, .'i0.'i U.S. 1003, 1027-31 (1992) (holding thal a land use regulation 

Lhal renders land ya]uclcss conslilulcs a "per sc" regulatory Laking). 

2:lll Bolling \". Sharpe, 347 U.S. 497 (19.'i4) proyidcs another example of Justice Black's sclectiyc 

approach lo lcxlualism. The Supreme Courl, with Black's \"Ole, "rcycrsc incorporated" Lhc Equal 

Protection Clause againsl Lhc federal goycrnmcnl. See id. al .'i00. The Fourlccnlh Amcndmcnl 

contains both a Due Process Clause and an Equal Protection Clause; a serious lcxlualisl would be 

ycry hard pressed lo explain this redundancy if Lhc conccpl of due process necessarily implies a 

right lo equal prolcclion of Lhc law. 

2:ll See Jane Bambaucr, h Data Speech?, 66 ST/,!\. L. REV..'i7, 118 (2014) ("The Firsl Amcndmcnl is, in 

many ways, an cxpcrimcnl thal hinders Lhc goycmmcnl from deciding whal speech, and whal 
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constitutional text and the original understanding of it, First Amendment 

jurisprudence today consists almost entirely of judge-made constitutional 

common law, mostly dating from the 1960s to the present, that establishes 

and enforces a rather general constitutional rule against any and all forms of 

government censorship (and reaches even some private censorship as well212). 

The First Amendment that many judges, legal academics, lawyers, and 

ordinary citizens claim to know and cherish has little, if any, relationship to 

the actual text that the first Congress sent to the states for their consideration 

and which became part of the Constitution when Virginia ratified the First 

Amendment on December 15, 1 791. This jurisprudential reality cries out 

for a great deal more notice and commentary than it has received to date. 

After all, with a Supreme Court bench now packed with purported textualist, 

originalist judges, it is exceedingly odd that the actual words of the First 

Amendment would matter so little in the pages of U.S. Reports. 

At a broader level of analysis, the First Amendment's example should 

give a thoughtful person serious pause about the ability of text to define and 

constrain particular human rights. Rather than grounding the protection of 

expressive freedom in the text of the First Amendment and the practices of 

the generation that wrote and adopted it, the federal courts have essentially 

sought to ensure that citizens have the ability to participate freely in the 

process of democratic deliberation-a process integral to the use of elections 

as an effective means of conferring legitimacy on the institutions of 

government. 211 

thoughts, arc good, cycn if mosl leyclhcadcd people could agree on Lhc mallcr. After all, a 

bcncyolenl diclalor is still a diclalor."). 

2:12 See Marsh\". Alabama, 326 U.S ..'iOI, .'i06 (1946) (holding thal the Firsl Amcndmcnl applies lo a 

company-owned Lown because Lhc operation of a municipal corporation constilulcs an cxclusiyc 

goycmmcnl function); see alrn Amalgamated Food Emp. Union Loe..'i90 \". Logan Valley Plaza, 

Inc., 391 U.S. 308, 32.'i (1968) (holding Lhal priyalc ownership of a local shopping center docs nol 

preclude the imposition ofFirsl Amcndmcnl duties on Lhc property's owners because Lhc mall was 

Lhc modern-day functional cquiyalenl of a lradilional Lown square and therefore an csscnlial locus 

for democratic dclibcralion). Although the Supreme Courl ullimalcly oycrruled Lhc holding of 

Logan Vallry Plaza, see Hudgens\". NLRB, 424 U.S..'i07, .'i 18 (1976), il has held Lhal Congress, slalc 

legislatures, or Lhc stale courls can impose free speech duties on priyalc properly owners. See 

PruncYard Shopping Ctr. \". Robins, 447 U.S. 74, 8.'i-88 (1980). In facl, Lhc Supreme Courl 

implicitly reaffirmed PruneYard in 2021. See Cedar Poinl Nursery\". Hassid, 141 S. Cl. 2063, 2076-

77 (2021) (distinguishing Lhc shopping ccnlcr al issue in PruneYard from an agricullural work silc 

and explaining thal "the PruneYard was open lo Lhc public, welcoming some 2.'i,000 patrons a day" 

unlike Lhc nursery which was "closed lo Lhc public"). 

2:l:l See Citizens United\". Fed. Elec. Comm'n, .'i.'i8 U.S. 310,339 (2010) (opining Lhal "[s]pccch is an 

essential mechanism of democracy, for il is Lhc means lo hold officials accountable lo Lhc people" 

and positing thal "[L]hc right of citizens lo inquire, lo hear, lo speak, and lo use information lo 
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To be sure, this common law approach to safeguarding expressive 

freedom has much to recommend it. Most judges and legal scholars would 

agree that it is very difficult to imagine a system of free and fair elections that 

does not provide some measure of protection for the process of public 

debate. 214 However, the First Amendment itself simply does not reference 

the process of democratic deliberation-even if the nexus between speech 

and democracy is a reasonably self-evident one. 215 The democratic self­

government theory of the freedom of speech constitutes a common law 

"update" of the amendment's text.216 

On the other hand, however, the fact that very strong normative reasons 

support the Supreme Court's purposive and dynamic interpretative 

approach should not-at least for a textualist and originalist judge-serve as 

a legitimate basis for simply disregarding the text and original understanding 

of the First Amendment's expressive freedom provisions. That such judges 

seem to have few, if any, compunctions about adopting a purposive and 

dynamic approach to the First Amendment should also raise serious doubts 

about the ability of text to constrain even jurists who claim particularly deep 

and abiding fealty to constitutional text as a central bulwark against unduly 

broad judicial discretion. Simply put, ifjudges who proclaim that they will 

enforce the text as written, nothing more and nothing less, do not actually do 

this, instead embracing a common law "updating" function, 217 is there any 

reason to believe that any judges will feel honor bound to hew closely and 

exclusively to constitutional text when deciding constitutional cases? And, if 

they could actually chart such a course, how long would they actually hold it 

before the pressure for constitutional revision, via either judicial action or 

amendment, became inexorable?218 

At the end of the day, some constitutional rights cannot be effectively 

circumscribed by textual limitations. Like the Greek god Proteus, these 

rights can and will change their form and shape over time. The question for 

reach consensus is a precondition lo cnlighlcncd sclf-goycmmcnl and a necessary means lo prolccl 

it"). 

2:ll See, e.g., MEIKLEJOHI\, supra nolc I, al 2.'i-27, 89-91 (arguing thal freedom of speech is an essential 

and non-negotiable precondition for any society commillcd lo a meaningful project of democratic 

sclf-goycmmcnl). 

2:,.1 See BH,\GW,\T, supra nolc 2, al 9, 81-98, 160-63 (noting instances where democratic dclibcralion 

and democracy arc inlcrconncclcd and emphasizing the central importance of democratic 

dclibcralion lo sclf-goycmmcnl under the U.S. Conslilulion). 

2:l(i See supra nolcs 93-99 and accompanying lcxl. 

2:l7 See Ciu,;\BRESI, supra nolc I 0, al 163-71. 
2:lil See ACKERJ\L\I\, supra nolc 12, al 4-17, 87-88, 248, 408-20; see alrn BRUCE ACKERJ\L\I\, \VE THE 

PEOPLE: FOUI\D;\T!OI\S 266-67 (1991). 
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those drafting constitutional language then becomes identifying which rights 

can be more successfully codified-and which rights, because of their deeply­

seated socio-legal salience, are relatively impervious to efforts to limit or 

constrain them through particular verbal formulae. Make no mistake, 

however: constitutional law is a species ofcommon law, meaning that judges, 

not legislators, are its principal guardians. 219 As Justice Holmes observed in 

his iconic book, The Common Law, "[t]he felt necessities of the time, the 

prevalent moral and political theories, intuitions of public policy, avowed or 

unconscious, even the prejudices which judges share with their fellow-men, 

have had a good deal more to do than the syllogism in determining the rules 

by which men should be governed. " 240 

In conclusion, efforts to cabin expressive freedom through text-through 

inclusion but also through exclusion-seem doomed to failure. The scope 

and meaning of expressive freedom within a particular legal system will, like 

Proteus, change shape and form, evolving over time, as the felt necessities of 

democratic self-government require. Federal judges will shape and reshape 

the doctrines associated with the protection of expressive freedom as 

necessary to enable them to craft judicial opinions that they believe will be 

credible-reasonably persuasive-to the general political community. This 

task is, and probably must be, an exercise in common law judging. The First 

Amendment is protean-and our understanding of how constitutions work 

would be significantly improved if we invested more time and energy in 

trying to understand precisely why this is so. 

2:lY See Ci,L:\BRESI, supra nolc I 0, al 3-.'i. 

210 HOLMES, supra nolc 26, al I. 
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