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The Promise of Neuroscience 
for Law: 'Overclaiming' in Jurisprudence, 

Morality, and Economics 

Michael S. Pardo* and Dennis Patterson** 

Introduction 

Claims for the relevance and importance of neuroscience for law are stronger than 
ever. Notwithstanding persuasive arguments that illustrate a wide degree of 'over
claiming' in the literature, new claims alleging the importance of neuroscience for 
law are common.1 This chapter discusses three examples of overclaiming how devel
opments in neuroscience can contribute to issues in legal theory. The first example fo
cuses on general jurisprudential theories about the nature of law and legal reasoning. 
We evaluate arguments concerning how neuroscientific evidence will contribute im
portant insights for jurisprudential debates. The second and third examples concern 
moral and economic decision making, respectively. We evaluate several arguments 
about how neuroscientific evidence will illuminate decision making in these domains 
and how these insights ought to be applied to issues in law and public policy. 

• Henry Upson Sims Professor of Law, University of Alabama School of Law. This chapter draws 
on material from Chapter Three of MICHAEL s. PARDO & DENNIS PATTERSON, MINDS, BRAINS, AND 
LAW: THE CONCEPTUAL FOUNDATIONS OF LAW AND NEUROSCIENCE (2013). 

•• Board of Governors Professor of Law and Philosophy, Rutgers University, New Jersey, USA; 
Professor of Law and Chair in International Trade and Legal Philosophy, Swansea University, Wales, UK; 
and Professor of Law and Chair in Legal Philosophy and Legal Theory, European University Institute, 
Florence, Italy. 

1 Stephen Morse has coined the phrase 'brain overclaim syndrome' to refer to such overclaiming. 
Stephen J. Morse, Lost in Translation: An Essay on Law and Neuroscience, in LAW AND NEUROSCIENCE 
V. 13, CURRENT LEGAL ISSUES, No 10, 529-62 (2010). For an example of claims about the promise of 
neuroscience for law, see Oliver Goodenough and Micaela Tucker, who argue that law and cognitive 
neuroscience are 'natural partners' and that 'advances of neuroscience are proving useful in solving some 
perennial challenges of legal scholarship and are leading to applications in law and policy'. Oliver R. 
Goodenough & Micaela Tucker, Law and Cognitive Neuroscience, 6 ANN. REV. L. &: SocIAL Sci. 61, 62 
(2010). They add: 

While caution is appropriate in considering neurolaw approaches, the new knowledge 
should-and will-be put to use. Areas of special attention in current neurolaw scholarship 
include (a) techniques for the objective investigation of subjective states such as pain, memory, 
and truth-telling; (b) evidentiary issues for admitting neuroscience facts and approaches into 
a court proceeding; (c) free will, responsibility, moral judgment, and punishment; (d) juvenile 
offenders; (e) addiction; (J) mental health; (g) bias; (h) emotion; and (i) the neuroeconomics of 
decision making and cooperation. 

Id. at 61. 
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