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The Nondel egati on Doctrine Revisited: Universal Service
and the Power to Tax

by
Prof. Ronald J. Krotoszynski, Jr.?
"The power to tax involves the power to destroy."?

"The power to tax is not the power to destroy while this Court
sits."?

Not hi ng rai ses the bl ood pressure of average Anmericans nore
t han taxes -- a common aphorismhas it that fewthings in life are
certain, save death and taxes. Mbreover, concerns about taxation
sparked the Anerican Revolution.* Fromthe Boston Tea Party, in
Decenber 1773, to the California property tax revolt leading to
passage of Proposition 13 a little over two hundred years later in

1978,° to the present, U.S. taxpayers have proven remarkably

! Prof essor of Law, Washi ngton and Lee University School of
Law. | enjoyed the privilege of presenting this paper at coll oquia
at the University of Houston Law Center and the University of Florida
Col l ege of Law. | amindebted to faculties at Houston and Florida
for their very hel pful comments and suggestions. | also am grat eful
to Professors Jim Chen, Dan Cole, M chael Heise, Betsy WI born
Mal | oy, Jim Rossi, and Gary Spitko for reading and commenting on
earlier drafts of this Article. The Seattle University School of Law
graciously hosted ne during the sumer of 2003, while | was working
on this article. Dan Payne, W& L Class of '04, and Carol Brani, W&
L Class of '00, provided outstanding research assistance that greatly
facilitated my progress on this article. The Frances Lewis Law
Center provided generous summer research grants in 2002 and 2003 t hat
supported this research project. Finally, any errors or om ssions
are ny responsibility al one.

2 McCul | och v. Maryland, 17 U. S. (4 Weat.) 316, 431 (1819).

3 Panhandle G| Co. v. Knox, 277 U S. 218, 223 (1928)
(Hol mes, J., dissenting).

4 See BERNARD BAILYN, THE | DEOG CAL ORI G NS OF THE AMERI CAN
RevoLuTiON 4, 102, 111-21, 198-218 (1967); Ml colm d adwell, Tea and
Synpat hy: The Truth About Anerican Taxpayers, NEWYORKER, April 19,
1999, at 94.

5 See Cal. Const. art. XlIIl, A; Nordlinger v. Hahn, 501 U. S.
1 (1992); Anmador Valley High Sch. Dist. v. State Bd. of Equalizati on,
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resistant to surrendering their property to the governnent
involuntarily. Taxes may well be the price that we pay for civilized
society,® but many citizens greatly resent having to underwrite the
cost of governnent.

In light of all this hostility on the part of the voting
public, few things inspire greater dread in npost politicians than the
prospect of raising taxes.’” G ven the unpopularity of new or
increased | evels of taxation and the concom tant and pressing need
for governnent to raise funds to pay for nyriad prograns, one should
not be at all surprised to find that politicians night attenpt to
find ways to tax and run.

An i ncumbent politician's dream would be to create new and

i nproved government services (thereby generating good will, credit,

583 P.2d 1281 (Cal. 1978); see also Kirk Stark, The Right to Vote on
Taxes, 96 Nw U. L. Rev. 191, 192, 197-202 (2001); Henke, Financing
Public Schools in California: The Aftermath of Serrano v. Priest and
Proposition 13, 21 U S.F. L. Rev. 1 (1986); Jim Wasserman, 25 Years
Later, bill comes due on California' s Proposition 1, SEATTLE TIMES,
Aug. 2, 2003, at A5. For a recent critique of the long termeffects
of Proposition 13, see Joseph T. Halliman, Buffett Suggests Property
Taxes Aren't Hi gh Enough in California, WALL ST. J. Aug. 15, 2003, at
Al, A4 (reporting Warren Buffett's view that property taxes are far
too lowin California and that he "strongly suggested. . . that the
state's property taxes need to be higher").

6 See Conpani a General de Tabacos de Filipinas v. Collector
of Internal Revenue, 275 U.S. 87, 100 (1927) (reporting Justice
Hol mes's view that "taxes are what we pay for civilized society").

! See, e.g., John M Broder, As California Borrows Tine,
Ot her States Scrape Toget her Sonme Budget Solutions, N. Y. TiIMES, July
2, 2003, at Al5 (reporting that in 2003 state governnents have
"staggered across their budget deadlines with stopgap sol utions,
short-term spendi ng plans and conti nued debate about the nost
cot enti ous budget issues,” noting that "governors in 29 states are
seeking to raise revenues" through tax increases, and observing that
"[ b] udget woes have been exacerbated by di sputes over the taxes-
versus-spending conflict that has stalled solutions, nost notably in
California, where Republicans are refusing to consider any plan that
i ncl udes new taxes").
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and votes) without having to take responsibility for paying for these
services through new or increased taxation (which [eads, with some
regularity to electoral difficulties).® |Indeed, what could be nore
desirabl e than creating a new and useful governnent program wi t hout
having to take any responsibility for paying for it? One neans of
accomplishing this objective would be to use deficit spending --
effectively printing noney. Wth a depressing regularity, the
federal governnent and state governnments |acking a bal anced budget
requi renment do just that (spend and borrow), in lieu of enbracing the
el ectorally toxic approach of spend and tax.?®

But an even nore cowardly stratagemthan the "spend and borrow'
ganbit exists. Sufficiently devious |legislators could attenmpt to
del egate responsibility to an adm nistrative agency for a new soci al
prograni s design and, in addition, also delegate to the agency
responsibility for selecting the precise funding nmechanismthat wll
pay for it.

Suppose, for exanple, that Congress told the Federal
Communi cati ons Conm ssion (the "Conm ssion"”) to "go forth and provide
really useful telecomrunications services to a group of favored

constituents. "' Suppose further that Congress did not bother to

8 See DAVID SCHOENBROD, POWER W THOUT RESPONSI BILITY: How
CONGRESS ABUSES THE PEOPLE THROUGH DELEGATION 9-12 (1993).

9 See Dal e Russakoff, States Drowning in Fiscal Wes, SEATTLE
TIMES, June 27, 2003, at A6 ("President Bush, who unlike the
governors does not face a constitutional requirenment to balance his
budget, proposed to increase total spending by 4.2 percent,
anticipating a deficit now expected to exceed $450 billion.").

10 See 47 U.S.C. 8§ 254(c) ("Universal service is an evolving
| evel of telecomrunications services that the Comm ssion shal
establish periodically under this section, taking into account
advances in tel econmuni cations and information technol ogi es and
services.").
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define the precise scope of the programor the neans to pay for it,
except with a blanket authorization to assess "fees" on providers of
"t el econmuni cations services."' Such a program would rai se what
should be a very difficult question: My Congress transfer its power
to tax and spend to an i ndependent admi nistrative agency, w thout
significant limtations on either the objects to be pursued or the
means to pay for achieving thenf

The obvi ous and easy answer shoul d be sel f-evident: no." If
Congress wi shes to reap the benefits of establishing a new soci al
wel fare program it should be prepared to take political
responsibility for finding the means of paying for it. As is so
often the case in life, however, the reality is a bit nore
conpl i cat ed.

Bl ack |l etter constitutional |aw prohibits Congress from nmaking
excessive del egations of its legislative powers to Executive Branch
entities, including both i ndependent and presidentially-controlled
adm ni strative agencies. "Article |, 8 1 of the Constitution vests
"all legislative Powers herein granted. . . . in a Congress of the
United States' and '[t]his text permts no del egation of those
powers.' " This means that "[t]he Congress is not pernmtted to

abdicate or to transfer to others the essential |egislative functions

11 See 47 U.S.C. 8 254(d) ("Every tel econmunications carrier
that provides interstate teleconmunications services shal
contribute, on an equitable and non-discrimnatory basis, to the
specific, predictable, and sufficient mechani sns established by the
Comm ssion to preserve and advance universal service.").

12 VWi tman v. American Trucking Ass'ns, Inc., 531 U S. 457,
472 (2001).
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with which it is thus vested."'®* Accordingly, "when Congress confers
deci si onmaki ng aut hority upon agenci es Congress nust 'lay down by
legislative act an intelligible principle to which the person or body
authorized to [act] is directed to conform' "1

These rules apply with particular force in the context of |aws
del egating the power to tax: "Taxation is a legislative function,
and Congress, which is the sole organ for |evying taxes, nay act
arbitrarily and disregard benefits bestowed by the Governnent on a
t axpayer and go solely on ability to pay, based on property or
income. "' The Suprene Court has explained that "[i]n the exercise
of its constitutional power to |lay taxes, Congress nay sel ect the
subj ects of taxation, choosing some and onmtting others,"” pretty nuch
for whatever reasons Congress deens sufficient.?

An adm ni strative agency, on the other hand, may not institute
unilaterally nmeasures for raising revenue, nmuch less institute
arbitrary revenue neasures.!” Although the Suprene Court has

pernmtted sone del egati ons of taxing authority,'® it has never

13 Schecter Poultry Corp. v. United States, 295 U.S. 495, 529
(1935).

14 American Trucking Ass'ns, 531 U S. at 472 (quoting and
citing J.W Hanpton, Jr. & Co. v. United States, 276 U.S. 394, 409)
(1928)).

15 Nat i onal Cabl e Tel evision Ass'n v. United States, 415 U. S.
336, 340 (1974).

16 See Sonzinsky v. United States, 300 U S. 506, 512-14
(1937).

17 See NCTA, 415 U.S. at 340-42; Seafarers Int'l Union v.
United States Coast Guard, 81 F.3d 179, 183-86 (D.C. Cir. 1996).

18 See Skinner v. Md-Anerica Pipeline Co., 490 U. S. 212,
222-23 (1989) ("We find no support, then, for Md-Anerica's
contention that the text of the Constitution or the practices of
Congress require the application of a different and stricter non-
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suggested that Congress could escape all political responsibility for
mat eri al design el ements of a tax program °
At various points in time, scholarly comentators have
decl ared?® -- or called for?' -- the death of the nondel egati on
doctrine. Ohers, including Professors Cass Sunstein? and John

Manni ng, 22 argue that the nondel egati on doctrine serves inportant

del egati on doctrine in cases where Congress del egates discretionary
authority to the Executive under its taxing power.").

19 See id. at 224 (holding that "Congress nust indicate
clearly its intention to delegate to the Executive the discretionary
authority to recover adm nistrative costs not inuring directly to the
benefit of regulated parties by inposing additional financial
burdens, whether characterized as 'fees' or 'taxes'" and noting that
"any such del egation nust al so nmeet the normal requirements of the
nondel egati on doctrine"). Although Md-Anerica Pipeline squarely
rej ected a nondel egati on challenge to a user fee established by the
Departnment of Transportation, there were major differences between
the program at issue in Md-Anmerica Pipeline and the universal
service program Congress established a maxi rum sumthat the
Departnment of Transportation could collect on an annual basis,
incident to an appropriations bill. See text and acconpany notes
to ; see also id. at 220. Accordingly, Congress itself took
responsibility for the precise ambunt of noney to be collected -- in
this sense, then, Md-Anmerica did not really present a case in which
Congress actually delegated taxing authority to an adm nistrative
agency.

20 See, e.g., KENNETH CuLP DAVIS, 1 ADM NI STRATI VE LAW TREATI SE §
2, at 76-81 (1958).

21 See, e.qg., Eric A Posner and Adrian Vernuele, Interring
t he Nondel egati on Doctrine, 69 U CH. L. Rev. 1721 (2002).

22 See Cass R Sunstein, Nondel egati on Canons, 67 U. CH . L.
Rev. 315, 316-317 (2000) ("The nondel egati on canons represent a
salutary kind of denocracy-forcing mnimalism designhed to ensure
that certain choices are nade by an institution with a superior
denocratic pedigree."); see also Lisa Shultz Bressman, Disciplining
Del egation After Whitman v. Anmerican Trucking Ass'ns, 87 CORNELL L.
Rev. 452, 460-69 (2002) (arguing that adm nistrative |law principles
requiring agencies to limt their discretion and avoid ad hoc
i npl ement ation of |aws through use of adm nistrative standards
advances core concerns of the nondel egati on doctrine).

23 See John F. Manni ng, The Nondel egation Doctrine As a Canon
of Avoi dance, 2000 Sup. Cr. REv. 223, 277 ("The nondel egati on
doctrine serves inportant constitutional interests: It requires
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denocratic val ues and should continue to exist (at |east in sone sort
of wat ered-down form.

For the nost part, the Suprenme Court has not shown much
interest in enforcing the doctrine in a neaningful way.? As
Prof essor Sunstein wyly notes, "[w]e nmight say that the conventi onal
doctri ne has had one good year, and 211 bad ones (and counting)."2®
Not wi t hst andi ng the federal courts' apparent |ack of interest in
revitalizing and enforcing nondel egati on principles, one should not
be too anxious to bury the body and nmove on.

For a variety of reasons, Congress attenpts to escape
responsibility for making hard choices.? The root cause of this
behavi or is easy enough to understand: hard choices force
| egislators to declare thenselves in ways that are certain to
alienate at | east some nenbers of their constituency.? In order to
claimcredit and escape bl ame, menbers of Congress have a strong
incentive to enact vague |laws that |eave the operative details (and

the political responsibility for them to soneone el se.?®

Congress to take responsibility for le
t hat such policy passes through the fi
present nent.").

gi slative policy and ensures
| ter of bicaneralism and

24 Cf. American Trucking Ass'n, 531 U S. 457, 472-76 (2001)
(rejecting nondel egati on doctrine challenge to provisions of the
Clean Air Act).

25 Sunstein, supra note __, at 322.
26 See SCHOENBROD, supra note _ , at 9-12, 82-96; see al so

Davi d Schoenbrod, Del egation and Denbcracy: A Reply to My Critics,
20 CarDOZO L. Rev. 731, 731-32, 740-41 (1999).

21 See, Schoenbrod, supra note __ , at 9-10, 84-89, 92-94;
Schoenbroad, supra note __ , at 740-41.
28 See Schoenbrod, supra note __ , at 47-96; see also Peter

H. Aranson, Ernest Gellhorn & G en Robinson, A Theory of Legislative
Del egation, 68 CORNELL L. Rev. 1, 40-45, 55-62 (1982).
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On the other hand, defenders of delegations, such as Professor
Jerry Mashaw, argue that nmany benefits, including presidential
oversi ght of the regulatory process, result from noving the |ocus of
deci sion making fromthe Congress to adm nistrative agencies.?®
Ot hers have suggested that adnm nistrative agencies are nore open than
Congress to neani ngful and broad-based public participation. 30

VWhat ever the nmerits of del egation in other contexts, one should
vi ew skeptically del egati ons of authority over the ability to raise
and expend revenue. As | will explain in sonme greater detai
bel ow, 3t nultiple reasons support such a rule.

First, taxing is just different. At the Federal Convention in
1787, the Franmers spent many hours debating how best to constrain the
federal governnent's ability to separate a citizen from her persona
wealth. In particular, the Framers were vitally concerned about
ensuring denocratic control and accountability over the revenue and
appropriations powers.3 One of the cornerstones of the "G eat
Comproni se" that facilitated a deal between the |arge states and the
smal |l er states was the vesting of the House of Representatives, the
nost denocratically accountable entity in the Franmer's bl ueprint,
with conplete control over fiscal policy. Although the final version

of the Origination Clause® greatly watered down the House of

29 See JERRY L. MasHAW CHACS, GREED, AND GOVERNANCE 132-56
(1997).

30 See Peter H. Schuck, Del egation and Denocracy: Conmments
on David Schoenbrod, 20 CarpozOo L. Rev. 775, 781-82 (1999).

31 See text and acconpanying notes __ to
32 See text and acconpanying notes __ to
33 See U.S. ConsT. art. I, 8 7, cl. 1 ("All Bills for raising

Revenue shall originate in the House of Representatives; but the
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Representatives's exclusive control over the federal purse by
permtting the Senate to "propose or concur with Anendnents” to
revenue and appropriations nmeasures, the inportance that the Framers
pl aced on the power to raise and spend noney should inform
nondel egati on juri sprudence. 3*

Practical reason also supports greater judicial scrutiny of
del egati ons of taxing authority. Delegations of revenue authority
coupled with del egations of spending authority are a prescription for
di saster. No agency should enjoy the power to infinitely extend its
jurisdiction and prograns. No sane government woul d vest such a

power in a sem -autononous bureaucracy. Sinply put, rational

bureaucrats will seek to expand their domnion to the outer limts of
their ability. [If given a blank check and a vague mandate to "do
good, " those outer limts could prove to be very broad indeed.

| f Congress linmts either the anount to be collected or the
pur poses for which the amount coll ected can be spent, the probl em of
uncontrolled growmth in the agency's mandate should not nmanifest.
Not wi t hst andi ng t he very expansive mandates that nmany federal
agenci es enjoy -- for exanple, one of the Commi ssion's prinme
directives is to regulate the airwaves for "the public interest,

conveni ence, and necessity,"® hardly a nodel of clarity -- an agency

Senate may propose or concur with Amendnents as on other Bills.").

34 See, e.g., Federalist 58 (Clinton Rossiter, ed. 1961)
(arguing that the Senate will not underm ne denocratic self-
governnment because of the House's ability to not "only refuse [unjust
policies proposed by the smaller states in the Senate], but they
al one can propose the supplies requisite for the support of
governnment. . . . they, in a word, hold the purse").

35 See 47 U.S.C. 88 157(a), 302a, 303, 307(a), 309(a); see
al so National Broadcasting Co. v. United States, 319 U S. 190, 225-26
(1943) (rejecting nondel egation challenge to the Communi cati ons Act
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cannot generate its own resources to inplenent the nmandate
infinitely. Instead, the agency nust seek and obtain appropriations
from Congress to advance its vision of the public good. Incident to
this process, Congress provides both oversight of the agency's action
and direct approval, through an appropriation, of the agency's
proposed course of action.3 But should Congress fail to limt
ei ther the ampbunt of noney to be raised or the purposes to which it
may be put, the danger of an agency runni ng anok becomes nore than
nerely theoretical.

Third and finally, the doctrine of ratification would avoid
many of the problens that would attend nore aggressive enforcenment of
t he nondel egati on doctrine in other areas. Since 1907 and conti nuing
to the present, the Suprene Court has held that Congress may ratify
an ot herwi se unlawful tax, thereby saving it frominvalidation.?
Moreover, the Court also has held that retroactive taxation is | awful
if it rationally relates to a legitimte governnment purpose.3® |t
woul d therefore be possible to require Congress to endorse a
particul ar revenue schene w thout requiring Congress to design the
revenue schene in the first instance. Congress should be required to
do so when taxation is involved because taxation involves not nerely

alimtation on liberty, but a coerced transfer of property to the

of 1934, which establishes the "public interest” standard).

36 See Schuck, supra note __, at 783-86 (discussing various
oversi ght mechani sns and their inmportance for ensuring that agencies
stay within the limts of their del egated authority).

87 See United States v. Heinszen & Conpany, 206 U.S. 370,
383-85 (1907).

38 See United States v. Carlton, 512 U S. 26, 30-31, 35
(1994) .
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governnment itself. In this sense, then, taxation involves both a
| oss of liberty and property -- triggering constitutional concerns
associ ated with basic notions of due process, in addition to concerns
about the separation of powers.?®

As it happens, such a delegation -- a delegation of both taxing
authority and discretion to designate the uses to which the revenue
may be put -- presently exists in federal law. Under the universa
service program created by section 254 of Title 47, the Federal
Communi cati ons Conm ssion enjoys authority to inpose taxes and to
spend the nonies that it raises.* Congress did not establish any
statutory limt on the anpunt that the Conm ssion may raise* nor did
it provide any nmeaningful limts on the exact purposes for which the
noney rai sed may be spent. 43

At the Constitutional Convention of 1787, the Franers were
acutely aware of the dangers of unchecked government power. The
power to levy and collect taxes was, in particular, a matter of great
concern anong the del egates.* Chief Justice John Marshall's
aphori sm undoubtedly is true: the power to tax is the power to
destroy. Congress has used its taxing power to achieve soci al

obj ectives in circunstances where its direct regulatory authority has

39 See Rebecca L. Brown, Separated Powers and Ordered
Li berty, 139 U PA L. Rev. 1513 (1991) (arguing that enforcenent of
separation of powers doctrine has the effect of advancing individua
i berty by providing inportant checks against arbitrary or unjust
governnent action).

40 See text and acconpanying notes __ to
41 See 47 U.S.C. § 254(c).
42 See 47 U.S.C. § 254 (d).

43 See infra text and acconpanying notes __ to
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been open to question.?* Moreover, the Supreme Court generally has
permtted Congress to use its taxing authority in this fashion.

It is one thing for Congress to tax a good or service into
extinction. It is entirely another for an independent regul atory
agency to do so. To date, the Commi ssion has set the universal
service fee assessnents at a relatively nodest |evel; nost conpanies
payi ng the assessnents charge custoners an additional 5 to 10%
surcharge on their nonthly bill to recoup the charges.* Although a
10% surcharge on a $25 nonthly |long distance bill is not shocking, it
does represent a significant cost. Any person using |long distance
services, a cell phone, or a pager is contributing to the
Comm ssion's universal service fund. From a separation of powers
perspective, the question that begs to be asked and answered is: How
can Congress escape responsibility for either raising the revenue
used to provide universal service subsidies or determning the
specific uses to which those funds may be used?4¢

This Article argues for a re-invigoration of the nondel egati on

doctrine, at least in the very narrow context of del egations vesting

a4 See, e.g., United States v. Kahriger, 345 U S. 22 (1953)
(uphol di ng confiscatory taxes on the proceeds of unlawful wagering);
Sonzinsky v. United States, 300 U. S. 506, 512-14 (1937) (uphol ding
confiscatory taxes on the sale or transfer of certain disfavored
firearmns).

45 See Cherie R Kiser & Angela F. Collins, Regulation on the
Hori zon: Are Regul ators Poised to Address the Status of |IP
Tel ephony?, 11 CowLAwW CONSPECTUS 19, 22 (2003) (discussing universal
service assessnents); In the Matter of Proposed Second Quarter 2002
Uni versal Service Contribution Factor, Public Notice, 17 FCC Rcd 4451
(2002) (setting quarterly universal service charges for
t el ecomruni cati ons service providers).

46 See Schoenbrod, supra note __ , at 734-35 (describing
i ncreased use of del egations regarding an ever-broader array of
subj ect s).
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i ndependent agencies with the ability directly to raise and spend
revenue. Taxing powers are, as a matter of history and practice,
different fromother sorts of governnment authority. When governnment
conmands that a citizen surrender noney or property, it is essential
that the decision reflect a nodi cum of denpcratic accountability.
Denocratically elected -- and accountable -- nenmbers of Congress, and
not Dil bert-esque bureaucrats ensconced at the Portals Building,
shoul d be required to endorse de facto revenue neasures and face the
potential wath of the voters if they deemthe taxes too burdensone
or the prograni s benefits too epheneral.

In the case of the universal service program because Congress
has failed to limt either the amount of revenue to be raised or the
particul ar purposes to which the revenue may be used, it has
essentially given the Conm ssion a bl ank check. Moreover, the
prograni s design permts Congress to take credit for the benefits it
provi des wi t hout being accountable for the taxes used to pay for
them Taxation wi thout denocratic accountability is fundanentally
unjust and conflicts with the Franmers' design. The federal courts
shoul d not permt it.

Under existing | egal doctrine, Congress may del egate
responsi bility for designing taxation and spending prograns to
agenci es provi ded, however, that it ratifies the agency's work
product. Even a conpletely ultra vires tax collected by the
Executive Branch may be ratified, and thereby validated, through

appropriate legislation.4 Thus, even if Congress attenpts to escape

ar See Thomas v. Network Solutions, Inc., 176 F.3d 500, 506-
07 (D.C. Cir. 1999); see also United States v. Heinszen, 206 U. S.
370, 383-85 (1907).
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responsibility for the inplenentation of a tax, the federal courts
possess the ability to force Congress to ratify the tax via
| egi sl ative approval (and take political responsibility for it) or
invalidate the tax (precluding Congress fromclaimng responsibility
for the benefits that the agency's program woul d provi de without
accepting responsibility for the taxes needed to fund it).

Part | of this Article exam nes and critiques the concept of
uni versal service and the Conmi ssion's efforts to inplenent the
program Part |1l considers the nmeaning and effect of the Origination
Cl ause to the problem of del egated taxing authority. This part
reviews the legislative history of the clause, giving particular
attention to the Franmers' concerns about controlling the exercise of
the taxing and spendi ng powers and its potential relevance to
contenporary concerns about the nondel egati on doctrine. Part 111
consi ders the nondel egati on doctrine generally, the nore specific
prohi bition agai nst the del egation of taxing authority, and whether
t he universal service program as presently designed and inpl enented,
is consistent with the nondel gation doctrine. |In Part 1V, the
Article considers the fascinating, but largely forgotten, doctrine of
congressional ratification of unlawful taxes. This part al so argues
in favor of enforcing the nondel egation doctrine nore diligently, at
| east in the context of taxation. The Article concludes that the
federal courts should enforce the nondel egation doctrine nore readily
in the context of delegations involving the power to tax. In
particul ar, the courts should invalidate the Comm ssion's current
uni versal service funding mechani sm subject to congressiona

ratification.
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The goal of providing universal service to all households in
the United States probably represents a sound public policy.* Even
so, the question remains as to who should be primarily responsible
for the design of the universal service program and, equally
i nportantly, precisely who will pay to nake universal service
possi ble. At least arguably, this is a task for Congress and not the
Conmmi ssi on.
|. A Brief History of the Quest for Universal Service

Uni versal service represents the idea that every Anmerican
shoul d have access to affordable tel ecommuni cations service, and both
t he Comm ssion and Congress have worked to achieve this objective for
many years. Congress first codified the concept of universal service

when it enacted the Communi cati ons Act of 1934,4° which created the

48 See, e.g., JimChen, Standing in the Shadows of G ants:
The Rol e of Intergenerational Equity in Tel ecommunications Reform 71
U. Coo L. Rev. 921, 971 (2000) (endorsing sonme of the goals the
uni versal service program advances, but seriously questioning section
254' s fundi ng mechani sm as a neans of achieving these goals). A
vexatious person, however, mght ask if the use of a tel ephone with
nifty "advanced services" really matters all that nuch to sonmeone who
| acks access to basic health care or prescription drugs. It is an
odd entitlement schenme that places access to tel ephone service on a
hi gher plane than access to basic health care services.

49 47 U.S.C. 8 151 (as anended) (creating Conm ssion "[f]or
t he purpose of regulating interstate and foreign comerce in
conmuni cation by wire and radio so as to nake available, so far as
possible, to all the people of the United States, w thout
di scrim nation on the basis of race, color, religion, national
origin, or sex, a rapid, efficient, Nation-w de, and world-wide wire
and radi o communi cation service"); id. at 8 201(a) (providing that
"[i]t shall be the duty of every conmmon carrier engaged in interstate
or foreign comunication by wire or radio to furnish such
conmuni cation service upon reasonabl e request therefor; and . . . in
cases where the Conm ssion, after opportunity for hearing, finds such
action necessary or desirable in the public interest, to establish
physi cal connections with other carriers, to establish through routes
and charges applicable thereto and the divisions of such charges, and
to establish and provide facilities and regul ations for operating
such through routes."); see Alenco Communications, Inc. v. FCC, 201
F.3d 608, 614-15 (5th Cir. 2000) (observing that "[u]niversal service
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Federal Communi cati ons Commi ssion (the "Conm ssion").% The 1934 Act
aut hori zed the Commi ssion to regulate commerce in wire and radio
conmuni cations in order to provide these services to all Anericans at
reasonabl e rates.® Since that time, the concept has grown and
expanded to enconpass a nassive social welfare program funded through
i nvoluntary surcharges on virtually all telecommnications services.

A. The Raison d' Etre of Universal Service.

The cost of providing sonmeone in rural North Dakota with the
sane tel ecommuni cati ons services enjoyed by a denizen of Manhattan
woul d be (and is) staggeringly expensive on a per capita basis.
Broadband I nternet access, for exanple, is feasible (given current
costs) only in relatively high popul ation density areas. It would
make very little econonmic sense to | ay broadband fiber optic cable in
a town of 200 souls located in rural North Dakota. The | ocal
residents who m ght be enticed to subscribe to the service coul d
never pay the true costs of building and operating such a system
Accordingly, no rational capitalist would invest the noney to build
such an infrastructure, precisely because the project would be a
reci pe for bankruptcy.

At | east arguably, all users of telephone services benefit from

uni versal subscription to these services: "Because the val ue of

has been a fundanmental goal of federal teleconmunications regul ation
since the passage of the Communications Act of 1934"). Al though

nei ther provision uses the phrase "universal service," sections 151

and 201(a) effectively require tel ephone service providers to offer

service to all woul d-be custoners and, noreover, consistent with the
mandat e of section 201(b), to do so at "just and reasonable rates."

ld. at 8§ 201(b).

50 See 47 U.S.C. 8 151 (creating Federal Conmunications
Comm ssi on).

51 | d.
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t el ecommuni cati ons service increases to custonmers with greater
degrees of systeminterconnectivity, universal service is regarded as
econom cal ly val uabl e by tel ecommuni cations firns and customers, even
t hose who can afford market-priced services."% But it is possible
to overstate the benefits to urban consunmers, nmany of whom may not
have much cause to place interstate calls to rural Wom ng. As
Prof essor Rossi observes, "expansion of a network initially financed
by m ddl e-cl ass custonmers to include the poor, particularly those
with whom m ddl e-cl ass custonmers rarely interact, will likely provide
few benefits of the sort that the average m ddl e-cl ass customer will
be willing to pay for."53

VWhet her or not urban consuners derive significant benefits from
i ncreased subscription rates, Congress has mandated t hat
t el ecomruni cati ons service providers underwite the full costs of
paying for the program and these service providers, in turn, directly
have passed these charges along to consuners. Thus, individual
consuners effectively have funded universal service prograns through
assessnents i nposed by service providers to recoup the Conm ssion's
demands for tribute.

Section 254 of Title 47 mandates that the Comm ssion establish
a comprehensive system of fees to subsidize consunmers living in rura

and other high cost areas; it also nmandates subsidized

52 Jim Rossi, Universal Service in Conpetitive Retail
El ectric Power Markets: MVWhither the Duty to Serve?, 21 ENERGY L. J.
27, 39 (2000).

53 ld.; see also Janes Alleman, et al., Universal Service:
The Poverty of Policy, 71 U Coo L. Rev. 849, 856, 862-63 (2000)
(arguing that benefits universal service provides to nost average
consunmers are, at best, quite limted relative to the charges
assessed to pay for the program.
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t el ecomruni cati ons services to schools, libraries, and rural health
care providers. Section 254 | eaves open the question of precisely
what services should be avail able on a nationw de basis, and at what
cost -- these nost basic questions lie entirely within the
Conmmi ssion's discretion. >

Uni versal service then, is a social welfare subsidy program
t hat benefits certain consumers of tel econmunications services by
i nposi ng taxes on other consuners.® Those paying the bil
supposedly benefit from having the theoretical ability to cal
persons enjoying service only by virtue of the universal service

subsi di es. % Congress decided virtually none of the najor design

54 See In the Matter of Federal -State Joint Board, CC Docket
No. 96-45, 18 FCC Rcd 2932 (2003) (NPRM (considering, but rejecting,
the addition of new and expanded services for inclusion in the
federal universal service program; see also In the Matter of
Federal - State Joint Board on Universal Service, CC Docket No. 96-45,
17 FCC Rcd 24952, 24974-83 (2002) (Report & Order and Second Further
NPRM) (acknow edgi ng that carriers sinply pass al ong universal
service fees to their customers); Wiser, supra note __ , at 824
(noting that Congress "did not provide nuch guidance as to exactly
how it should be inplenented"” and instead "handed the ball to the
FCC, mandating that the FCC work with a Joint Federal -State Board.

to figure it out").

55 See Rossi, supra note __ , at 39-40; see also Phil Weiser,
Par adi gm Changes i n Tel ecommuni cations Regul ation, 71 U. Co.o L.
Rev. 819, 824-25 (2000) (arguing that "[i]n essence, the FCC has been
saddled with the task of designing a programsimlar to the Medicaid
Act's system of providing nedical service to the poor" incident to "a
grant-in-aid program where the federal governnent sets basic
st andards, provides nonetary support, and | eaves the inplenentation -
- as well as elective supplenentation -- to the states").

56 Cf. Rossi, supra note __ , at 39-40 (noting that m ddle
cl ass consunmers may not put nmuch value on ability to cal
beneficiaries of universal service subsidies). This argunent does
not really survive close exam nation. |If soneone in New York City
regularly flies to San Francisco, charging her a 10% tax on the
ticket to provide a subsidy for air service to Pierre, South Dakot a,
woul d not convey a neaningful benefit. A benefit exists only if the
person either wishes to fly to Pierre, South Dakota or hopes that
soneone from Pierre, South Dakota will cone to New York City for a
visit. Neither condition seens very probable and the passenger would
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el ements of the universal service program preferring instead to
| eave (quite literally) all the details to the Comm ssion.

B. Uni versal Service Fromthe Pre-Carter Phone Era to the
Present

Since the inception of the Federal Radi o Commi ssion in 1928,
and continuing with the creation of the Federal Commrunications
Comm ssion in 1934, the federal governnment has pursued a policy of
provi di ng "universal" tel ephone service to all residents and
busi nesses in the United States. For npst of the period from 1928 to
the present, the objective was not so nuch assuring that everyone
actually enjoyed tel ephone service, but rather ensuring that, if
soneone could afford to pay for it, such service would be avail abl e.
The idea was not unique to either Congress or the Commi ssi on.
| nst ead, the concept of universal service was, quite literally, a

mar keti ng strategy devel oped and pronmoted by Anerican Tel ephone &

probably object to being forced to subsidize a service that she wll
never use. Prior to 1978, the Civil Aeronautics Board maintained a
conpl ex system of cross subsidies that effectively taxed urban flyers
to ensure that a Boeing 737 would be available to fly granny from
Pierre, S.D. to Chicago for a big weekend. See ELIzABETH K. BAILEY, ET
AL., DEREGULATING THE AIRLINES 27-37 (1985). The governnment wi sely
abandoned this type of regulation in favor of free and open
conpetition, with fares tracking actual costs. See Airline
Deregul ati on Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 (codified
as anended at 49 U.S.C. 88 40, 101-40, 120); see also J. G egory Sidak
& Dani el F. Spul ber, G vings, Takings, and the Fallacy of Forward
Looking Costs, 72 N.Y.U. L. Rev. 1068, 1110-13 (1997) (discussing
econom cs of comrercial airline industry before and after
deregulation). O course, this change in regulatory policy had the
ef fect of severely reducing service to | ow popul ati on rural areas.
The same basic rules of econom cs apply to the provision of tel ephony
-- but for the universal service mandate, rural residents would enjoy
nore limted tel ecommuni cati ons services precisely because they are
either unable or unwilling to pay the true cost of such services.
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Tel egraph ("AT & T") as a justification for unlimted consolidation
of | ocal telephone service providers.?®’

AT & T's former Chairnman, Theodore Vail, repeatedly argued for,
"One policy. One System Universal Service."% A turn of the
century AT & T advertisenent explains that "[b]ecause these are the
fundament al needs of a nation of tel ephone users, the Bell System
nmust provide universal service."® "By his nmobtto, 'One System One
Policy, Universal Service,' Vail neant that service would be
‘universal' only in the sense that any subscriber could place a call
to any ot her subscriber, because networks woul d be interconnected."®°
The federal governnment essentially enbraced AT & T's nodel of one
service provider facilitating universal service to the nation -- but
only in the sense of the availability of service to those willing to

pay for it.®!

57 See M Iton Mieller, Universal Service in Tel ephone
Hi story: A Reconstruction, 17 TeELecows. Pol'y 352, 353-57 (1993)
(describing AT & T's business strategy).

58 M cHAEL K. KELLOGG, ET AL., FEDERAL TELECOMMUNI CATI ONS LAW 8
1.3, at 12 (1992) (quoting AT & T Chairman Theodore Vail)).

59 ATT, "The Chain of Conmunication" (vintage advertisenent,
undated) (on file with |aw review).

60 Al l eman, supra note __ , at 860.

61 See Howard A. Shel anski, A Comment on Conpetition and
Controversy in Local Tel ecomunications, 50 HASTINGS L.J. 1617,
1624-29 (1999); see also WlliamJ. Byrnes, Telecomrmunications
Regul ation: Something O d and Sonet hing New, in THE COVMUNI CATI ONS ACT:
A LEG SLATIVE HI STORY OF THE MAJOR AMENDMENTS, 1934-1996 (Max D. Paglin
et al. eds., 1999). Professor Shel anski argues persuasively that
sinply mandati ng i nterconnection of conpeting |ocal and | ong distance
t el ephone networks coul d have acconplished the sane objective,
potentially at a | ower cost and w thout enbracing the problens
associated with regul ati on of a nmonopoly. See Shel anski, supra, at
1625- 27.
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I n exchange for nonopoly status, incunbent telephone conpanies
agreed to accept rate regulation and to provide universal service.
"Common carriers could not discrimnate anong 'simlarly situated
users, which in practice meant that they had a limted capacity to
price service as a function of demand and mar ket pl ace conditions
rat her than being subject to a regul ator-managed cal cul ati on of
carrier costs and a fair rate of return."®?

As Professor Frieden has explained, "[g]overnnments negotiated a
regul atory conpact with comon carriers, providing the carriers with
val uabl e insulation fromconpetition and reduced civil and cri ni nal
liability in exchange for governnmental authority to regulate prices,
revenues, and many other aspects of a carrier's corporate and
operational behavior."% |In addition, "[t]he governnent could
require the teleconmuni cati ons conmon carrier to provide service to
any customer within a geographical area who was ready, willing, and
able to take service."%

Federal and state regul ators worked to keep the cost of
residential |ocal telephone service artificially low In a reginme
characteri zed by nonopoly and pervasive rate regulation, a highly
byzanti ne system of cross-subsi di es advanced the universal service

program % Long di stance service users paid disproportionately

62 Robert M Frieden, Universal Service: Wen Technol ogi es
Converge and Regul atory Mdels Diverge, 13 Harv. J. L. & TECH 395, 401
(2000).

63 I d. at 400.

64 ld. at 401.

65 See id. at 1624-29. The system of structural subsidies
involved (m s)allocating systemcosts to interstate, rather than

| ocal, telephone service; charging business custoners artificially
hi gh rates for local service, charging artificially high rates for



22

hi gher rates than |ocal callers, with the costs of the | ocal network
bei ng taxed agai nst |ong distance custoners. Local business
custonmers paid higher rates than local residential customers. Nor
did rates reflect traffic patterns or popul ation: [|ow volunme high
cost calls were tariffed at the sane rates as high volunme | ow cost
calls between nmajor urban centers.® The entire schenme worked to
make residential |ocal service highly affordable, even in relatively
hi gh cost rural areas.® The regulators' goal was to keep
residential custoners happy with their | ocal tel ephone rates by
maki ng these rates as | ow as possi bl e.

Begi nning with Carter Phone® and continuing with the Execunet
litigation,® the Federal Communicati ons Comm ssion enbarked on a
fundamental shift in regulatory paradignms. Rather than rely on

nmonopoly service from AT & T, the agency would instead work to

interstate and intrastate toll calls; and enploying artificial state-
wi de cost averaging to understate the cost of providing service in
sparsely popul ated areas. See Byrnes, supra note __ , at 89-100.

66 For a brief discussion of the system of various cross
subsi di es, see THOWS G KRATTENMAKER, TELECOVMUNI CATIONS LAW & Pol' ¥ 349-
52 (2d ed. 1997).

67 See Shel anski, supra note __ , at 1628 (noting that "the
devel opnent of a systemof inplicit subsidies to keep residenti al
rates | ow was an inportant part of the story").

68 See In re Use of the Carterfone Device in Message Tol
Service, 14 FCC Rcd 571 (1968); In re Use of the Carterfone Device in
Message Toll Tel ephone Service, 13 FCC 2d 420 (1968); see also den
O. Robinson, The Titanic Remenbered: AT & T and the Changi ng Worl d
of Tel ecommuni cations, 5 YALEJ. REG 517, 521-23 (1988) (discussing
and critiquing the Carterphone decision and its effects).

69 See MClI Tel ecommuni cations Corp. v. FCC, 580 F.2d 590
(D.C. Cir.), cert. denied, 439 U S. 980 (1978); Ml
Tel ecommuni cati ons Corp. v. FCC, 561 F.2d 365 (D.C. Cir. 1977); see
al so Robi nson, supra note __ , at 523-26 (discussing MClI's entry into
| ong di stance service narket and effects on pre-existing regul atory
policies).



23
facilitate a conpetitive nmarket for |ocal and | ong distance
tel ephony. A universal service program based on cross subsidies
cannot survive in a conpetitive marketplace: by definition, the
system of cross subsidies sold services at an artificially high cost
in some areas in order to sell the sane services at or below cost in
ot her areas.

I f the government permts conpetition for |ong distance service
between St. Louis and Chicago, AT & T cannot continue to charge
nmonopoly rates well in excess of the conpany's true costs for
provi ding that service. Monies generated fromthis route and used to
subsi di ze | ocal residential service would cease to be avail able. AT
& T would face the choice of either raising local residential rates
or finding another source of nonopoly profits. A third option also
exists: if AT & T could convince regulators to assess fees on | ong
di stance calls, those fees could be used to subsidize directly the
| ocal residential rates.

The break up of AT & T in 1984, incident to a federal district
court's nodified final judgnent in a massive antitrust case,
greatly exacerbated the problemfirst created by linmted conpetition
in the long distance market. Until 1983, AT & T's internal rate
structure largely funded the universal service program’* By
di vorcing the provision of local and |ong di stance comruni cati on
servi ces altogether, however, the | ocal Regional Bell Operating

Conpani es (known as the "RBOCs") were no |onger able to subsidize

70 See Robi nson, supra note __, at 540 (noting that "[t]he
di vestiture was not effective until 1984").
& See H. Wal ker Feaster, IIl, Sem annual Report of FCC

| nspector General, <http://ww.fcc.gov/oig> June 11, 2002.
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| ocal residential service with artificially high interstate and
international rates. Business rates could still be kept artificially
high in low cost areas, with the nonopoly returns used in part to
of fset the cost of residential service. But the nodified final
judgnment severely limted AT & T's ability to continue its system of
pervasive cross subsidies. Because |ocal tel ephone service renained
essentially a nonopoly, however, the universal service program could
still rely, nore or less, on a systemof inplicit subsidies to | ower
the costs for some consuners by artificially raising the cost for
ot hers, supplenmented by nonies paid by conpetitive |ong distance
service providers for interconnection of |ong distance calls with the
| ocal | oop."

In response to the changed market conditions created by the
di vision of AT & T, the Comm ssion established a regul atory
"Uni versal Service Fund" to maintain artificially |Iow |local telephone
service by providing support to incunbent |ocal exchange carriers
t hat provided service to | ow i ncome househol ds or high cost areas.’
The Comm ssion generated funds to support | ocal telephone conpanies
in rural and high cost areas by inposing interconnection fees on |ong
di stance carriers; the interconnection fees ensured that incunbent
t el ephone conpani es providi ng residential and busi ness service would

be able to continue doing so at rates at or bel ow actual cost."

2 See Rural Tel ephone Coalition v. FCC, 838 F.2d 1307, 1310-
15 (D.C. Cir. 1988).

73 | d.; see Rural Tel ephone Coalition v. FCC, 838 F.2d 1307,
1310-15 (D.C. Cir. 1988) (describing and uphol ding Comm ssion's use
of access charges to fund universal service program after divestiture
of Regional Bell Operating Conpanies fromAT & T).

4 See Alleman, et al., supra note ___, at 860-61 ("When a
portion of |ong distance was divested fromlocal service in 1984,



25

The Commruni cations Act of 1996 dealt the pre-existing system of
uni versal service a fatal blow. By opening up the |ocal telephone
mar ket to conpetition,’”™ the last remaining part of the old universal
service program based on a system of pervasive cross subsidies,
fell. Congress, recognizing the effect that conpetition would have
on the existing universal service program enacted section 254 of
Title 47, which expressly created a direct subsidy systemto
facilitate universal access to tel ephony.

At the sanme tinme, Congress expanded the scope of services
covered under the rubric of "universal service."’® 1In addition to

provi sions for affordabl e basic tel ephone service for individual

this flow of funds had to be handled on an arnms-|ength basis, so that
the old subsidy flow was replaced by the 'access charges' that | ocal
conpani es charged | ong distance carriers to originate or term nate

| ong distance calls."); see also Rural Tel ephone Coalition v. FCC,
838 F. 2d 1307, 1310-12, 1314-15 (D.C. Cir. 1988) (describing changes
in tel ephone market after divestiture and uphol ding assessnment of new
access charges to offset | osses associated new conpetition in some
mar ket s) .

& See Jaison R Abel, Entry Into Regul ated Monopoly Markets:
The Devel opment of a Conpetitive Fringe in the Local Tel ephone
| ndustry, 45 J. LAW& EcoN. 289, 289-90 (2002) (noting that "[w]ith
t he passage of the Tel econmuni cations Act of 1996, explicit state and
| ocal regulatory barriers to entry that acted to shield incunmbent
| ocal exchange carriers (ILECs) from conpetitive entry have been
renmoved. . . . [T]his industry, once served solely by regul ated
nmonopoly providers of |ocal telephone service has now become an
i ndustry consi sting of incunbent dom nant firns (nanely, |LECs)
facing entry by small fringe conpetitors").

76 See Weiser, supra note _ , at 824-25 (noting that "[i]n
1996, Congress codified the decades-old principle that telephone
users should be afforded access to the tel ephone network at
reasonabl e rates, regardless of where they live" and predicting that
"the FCC nust confront a series of technical, econonic, and political
m nefields"” in order to inplenent this program under the terns and

conditions that Congress set forth).
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consuners, the 1996 Act provided for tel ecomruni cati ons and internet
services for schools, libraries, and rural health care facilities.”’

Since 1996, the Federal Communi cati ons Comm ssion has worked to
devi se a system of direct universal service "fees" that woul d
replicate the economc results that existed under the system of
pervasive cross subsidies. Congress had very high hopes: it not
only wanted the Conm ssion to create an overt universal service
program it also wanted the Comm ssion to design a support system
that was (and is) conpetitively neutral. That is to say, Congress
want ed the universal service system of taxes and subsidies to have no
conpetitive effect on the relationship between i ncunbent | ocal
exchange carriers ("ILECs") and new market entrants (conpetitive
| ocal exchange carriers, or "CLECs"). To put the matter nore
directly, Congress wi shed to have its universal service cake and eat
it too.

C. Section 254 and the Universal Service Program

In 1996, the Conm ssion created three quasi-private entities to
adm ni ster the universal service prograns. It directed the Universal
Service Adm nistrative Conmpany (the "USAC') to manage | ow i ncone and
hi gh cost support, while the Schools and Libraries Corporation and
the Rural Health Care Corporation would oversee the new support
mechani sms laid out in the 1996 Act.”® 1In 1999, the Comnm ssion
incorporated the latter two organi zations into the USAC. 7 The USAC

now adm ni sters the support nechani sms of universal service through

" 47 U.S.C. § 254.

8 See REPORT, SCHOOLS AND LI BRARI ES PROGRAM, UPDATE ON E- RATE
FUNDING 2 n.3 (GAO-01-672, May 2001).

79 47 C.F.R § 54.701(b).
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three divisions: the Schools and Libraries Division, the Rural Health
Care Division, and the H gh Cost and Low Inconme Division.® Each of
t hese progranms will be considered in some greater detail in Section
| (D)

Contributions to the Universal Service Fund from
t el ecomruni cations carriers and other entities providing interstate
t el ecomruni cati ons services currently fund the universal service
prograns. 8 The USAC cal cul ates, on a quarterly basis, the |level of
contribution for each provider by multiplying the provider's
uni versal service revenue base by the rel evant universal service
contribution factor.® For exanple, in 2002, the USAC required each
provider to contribute 8.77% of its interstate service revenue to the
Uni versal Service Fund.® Contribution rates generally have risen
for traditional long distance carriers as revenues have fallen, due
to conpetition fromw rel ess service providers.

Because the guiding | anguage of the 1996 Act stipulates only
that these contributions be "equitable and nondi scrim natory, "8 the

Comm ssi on has given the carriers and providers of interstate

80 47 C.F.R § 54.701(q).
81 47 U.S.C. § 254(d).

82 See 47 C.F.R 8 54.709(a). The revenue base is "the
contributors' interstate and international revenues derived from
donestic end users for tel ecommunications. . .services." 47 CF. R 8§
54.709(a)(1). The quarterly contribution factor will be "based on
the ratio of total projected quarterly expenses of the universal
service support mechanisns to total end-user interstate and
international telecomrunications revenues." 47 C.F.R 8§
54.709(a)(2)).

83 See Edi e Herman, Cow DaiLy, June 13, 2002, Tel ecom
Sect i on.

8 47 U.S.C. § 254(d).
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t el ecomruni cati ons services great flexibility as to how they coll ect
their contributions.® Many choose to recover these contributions
directly fromtheir consunmers through |line-item charges. 8

The funding rates that the USAC has required interstate
t el ecomruni cati ons providers to contribute have consistently
i ncreased since the inception of the E-rate program Rate increases
have occurred with such regularity because funding requests have
grown in each year of the program s existence, while, at the sane
time, interstate tel ecomrunicati ons revenues have fallen, especially
for the larger, nore established providers, such as AT & T.8 Unti
very recently, established tel ecommuni cations providers have
conpl ai ned that, notw thstanding the consistent increases in the base
rate, they were forced to charge their consuners nore than the USAC
mandat ed revenue rate because the Comm ssion has used past revenues,
rat her than projected revenues, to establish the contribution factor.

Over the past five years, several nmarket forces have caused a
drop in revenue. The rise of cell phones (55 mllion in 1997 to 109
mllion in 2002), voice over the internet, the entry of |ocal phone
conpanies into the |ong distance market, and the bundling of various
services have all contributed to an overall decline in revenues for

the mpj or universal service fund contributors.® Accordingly, major

85 See Universal Service Order, 12 FCC Rcd at 9210-11, para.
853.

86 ld. at 9054, para. 529.

87 See FCC Applies Unused E-Rate Funds to Reduce Carrier USF
Payment s, TELCO BuslI NESS REPORT, June 17, 2002, Vol. 19, at No. 12; see
al so Bruce Mohl, Consumers Absorb Federal Fee Raises Charged to
Carriers, BostToN GLoBE, Jan. 6, 2002, at F3.

88 See Al mar Latour, Local -Phone Conpani es Face Siege in an
| ndustry in Turnoil, WALL ST. J., Aug. 13, 2003, at Al, AG6.
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increases in the contribution factor have proven necessary to cover
the drop in contributions.?®

For example, AT & T has been losing interstate
t el ecommuni cati ons revenue due to relatively new tel ecomruni cati on
providers |like Verizon, increased internet and wirel ess
t el ecommuni cati on use, pre-paid phone cards, and the infanmous "10-10"
nunbers.® Because AT & T has been obligated to pay USF charges
based on revenues collected for the previous two quarters -- when the
conpany's revenues were higher -- it had to charge a rate of 11.5% or
hi gher to its custoners in order to recoup the 8. 77% contri bution
factor mandated by the USAC and the Conm ssion. %

Conversely, the newer service providers -- who have been
consistently growing since entering the market -- benefitted
substantially fromthis retrospective fornula because their revenues
were (and are) growing over time. |In consequence, these carriers
were collecting a percentage against nmuch | arger revenues than two
guarters ago. This allowed the newer providers to either charge
their consumers a rate |lower than the USAC required rates, or charge
the 8. 77% rate and reap the economi c windfall of overcollection.
Despite repeated requests by AT & T and ot her mmj or
t el ecomruni cati ons providers, the Conm ssion did not provide any

relief until Decenber 2002.

89 See Paul Davidson, Mbile Users to See Hi gher Service
Fees, USA Topay, Dec. 3, 2002, at Bl

90 See Wohl, supra note __; see al so Heather Forsgren Waver,
M gration to wirel ess causes problenms for universal -service fund,
says regul ator, RCR WRELESS NEws, June 24, 2002, at 10.

91 See Herman, supra note _
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I n February 2002, the Commi ssion issued a Notice of Proposed

Rul emaki ng ("NPRM') seeking comrents on changing the contribution
factor fornmula froma retrospective to a projected revenue basis. ®
The Commi ssion al so sought comments on the desirability of noving
froma revenue based systemto a connection based system of assessing
uni versal service contributions. Finally, the Comm ssion sought
i nput regardi ng new regul ati ons that woul d prescribe the precise
manner through which tel ecommunications firnms recover their universal
service assessnents fromtheir custoners.®

| n Decenmber 2002, the Commi ssion adopted interimrules that
permt service providers to use projected revenue estinmates, rather
t han past revenue collections, to determ ne the relevant contribution
factor fromtheir custoners.® "[l]nstead of assessing universal
service contributions based on revenues accrued as nuch as six nonths
prior, USAC will assess contributions based on projections provided
by contributors of their collected end-user interstate and
international tel ecomrunications revenues for the follow ng
guarter. "9
The Comm ssion believes that "[b]ecause contributors will be assessed
in the period for which revenues are projected, the nodified

nmet hodol ogy will elimnate the interval between the accrual of

92 See In the Matter of Federal-State Joint Board on
Uni versal Service, CC Docket No. 96-45, 17 FCC Rcd 3752 (2002)
(Further NPRM & Order).

93 See id. at 3754-62.

94 See In the Matter of Federal -State Joint Board on
Uni versal Service, CC Docket No. 96-45, 17 FCC Rcd 24952, 24954-55
(2002) (Report & Order and Second Further NPRM.

%  |d. at 24969, 25014-017; see also 47 C.F.R §§ 54.706,
54.709 (2003).
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revenues and the assessnent of universal service contributions based
on those revenues. "% This change "mtigates the anti-conpetitive
effects of the current system and will help "to ensure the
sufficiency and stability of the universal service fund."?

M gration to a system based on the connections and capacity of
each contributor represents the Conm ssion's long termsolution to
mat chi ng uni versal service consuner charges to carrier assessnents.
Under this approach, each contributor would be charged a flat,
monthly rate for every residential, single-line business, and nobile
wi rel ess connection.® This nmethodol ogy could nearly doubl e the
aver age househol d universal charge for residential custoners. 00
Mul ti-line business connections would be assessed fees to recover the
bal ance of the carriers' universal service contributions based on the

capacity of the connections provided. The Comm ssion hopes that by

nmoving to a connection based assessnent system it will be easier for

96 ld. at 24969.

o7 ld. at 24969-70.

98 See id. at 24954-57, 24964-83 (2002) (Order and Second
NPRM) ; see al so Davidson, supra note __ , Bl (noting the shift to
projected income will reduce universal service fees for wireline

service while raising fees for wirel ess services, and descri bing
Comm ssion's "expected nove to flat universal service fee of about $1
per phone line or number").

99 A staff study suggests that the net universal service
charge for residential and busi ness custoners would remain nore or
| ess constant, regardl ess of the nethodol ogy that the Conm ssion
ultimately selects. See Wreline Conpetition Bureau Staff Study of
Alternative Contribution Methodol ogi es, CC Docket No. 96-45, 18 FCC
Rcd 3009, 3010-14 (2003) (staff report). The average net
contribution for residential consuners would be between $2 and $4 per
nont h and between $1 and $1.50 for business custonmers. See id. at
3010-13.

100 See id. at 3011-13 (show ng average charges of $3.47 to
$3.81 per nonth, as opposed to charges of $2.17 to $2.68 under ot her
nmet hodol ogi es).
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contributors to recover their universal service assessnents from
their customers on a nore predictable basis. 0

D. The Dedi cated Universal Service Prograns

The uni versal service program conprises three separate and
di screte subsidy progranms: schools and libraries, rural health care,
and high cost/low income. Each programs main features are discussed
briefly bel ow.

1. Schools and Libraries Division. Wen the
Tel ecommuni cati ons Act of 1996 expanded the definition of universal
service to include schools and libraries, it gave the Conm ssion
broad discretion to determ ne what kinds of services should be
provided to the new beneficiaries. The guiding | anguage of the
statute allows the Conm ssion to designate "additional services"?0?
and to provide these services to schools and libraries for
"educati onal purposes."3 |n response, the Conm ssion created the
School s and Libraries Support Mechanism which is nore conmonly known
as the "E-rate" program

Thi s program provi des di scounted tel ecomruni cati ons servi ces,
| nternet access, and the internal connections necessary to provide
t hese services to eligible schools and libraries. The Commi ssion
pl aced an annual cap of $2.25 billion to provide for these services,

with any unused funds to be carried over to the next year of the

101 See Conmi ssion Seeks Conment on Staff Study Regarding
Alternative Contribution Methodol ogi es, CC Docket No. 96-45, 18 FCC
Rcd 3006, 3006-07 (2003) (public notice).

10247 U.S.C. § 254(c)(3).

103 See id. at § 254(h)(1)(B).
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program %4 To be eligible for this program a school nust be an
el ementary or secondary school as defined in 20 U S.C. § 8801. 1%
Only those schools having an endownent exceedi ng $50, 000, 000 or
operating as a for profit business are ineligible for E-rate funds. 10
A library nust be an independent, not for profit entity whose budget

is conpletely separate from any school to qualify for funding. %

The Schools and Libraries Division (the "SLD') of the USAC does
not di sperse funds directly to schools and libraries. Instead, a
school or library nust apply for E-rate discounts that the SLD
rei mhurses directly to the service providers. There are nmany steps

in this process. 108

104 47 C.F.R § 54.507(a).
105 47 C.F.R § 54.501(b).
106 |,
107 |,

108 A school or library nmust first submt a technology plan to
t he USAC which lays out its goals and strategies for the best use of
t he requested technol ogy, including training of staff, a budget for
hardware, software, and other non discounted el enments of the plan,
and an eval uation process to nonitor the progress of the facility in
its use of the new technol ogy. See
<http://ww. sl . universal service.org/ overview techplan.asp>  Next,
the facility submt an FCC Form 470 to the USAC in order to notify
service providers that the facility is seeking the discounted
services. See <http://ww.sl.universal service.org/
overvi ew formd70. asp>; see also 47 C.F.R 8 54.504(b). After the
school or library submts a Form 470 and sel ects a service provider,
the facility then submts a Form 471, which is the actual request for
funding. The SLD uses this formto calcul ate the percentage of the
di scount which the facility will be entitled to receive. See
<http://ww. sl . universal service. org/overview form71. asp>, see also
47 C.F.R. 8 54.504(c). The agency will then review and process Form
471 and will send both the vendor and the facility a funding
comm tnment |letter, authorizing work to begin. See
<http://ww. sl . universal service. org/overview fcdl.asp> Once work
begins, the facility nmust submit a Form 486, in order to verify that
only those services that have begun being delivered will be
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Di scounts levels for E-rate services vary by locality. Vendors
of fer these services at discounts of 20% 90% w th the highest
di scounts going to the nost economically di sadvantaged areas. % The
percent age of students who are eligible for participation in the
Nati onal School Lunch Program or by an approved alternative nmechani sm
determ nes the discount |evel for the schools and libraries in an
area. 10

Si nce the second year of the E-rate program the total anopunt
of requests fromeligible schools and libraries has routinely
exceeded the progran s funding cap.!! Wen the amount qualified
schools and libraries request exceeds the cap, the agency gives
priority to funding requests for discounted tel econmunications
services and Internet access.!? |Internal connections are then funded
using a priority systemthat begins funding applicants at the 90%
di scount level moving to the lower levels until all funds have been

comm tted. 113

rei mbursed. See

<http://www. sl . universal service.org/overview form86. asp>. Finally,
in order to be reinbursed, the service providers nust submt either
an FCC Form 472 or Form 474, which shows an invoice for conpleted
work. See <http://ww.sl.universal service. org/
overvi ew i nvoi ce. asp>.

109  See 47 C.F.R § 54.505(b).
1o d.

111 See Universal Service Adnm nistrative Conmpany, Schools and
Li braries Division website,
tp://wwv. sl .universal service.org/funding/yl/> (1998 data);
<http://ww. sl . universal service.org/funding/y2/> (1999 data);
tp://ww. sl . universal service.org/funding/y3/> (2000 data);
tp://wwv. sl .universal service.org/fundi ng/y4/> (2001 data).

112 Schools and Libraries Program Update on E-Rate Fundi ng
(GAO- 01-672, May 2001) at 2.

113 | d



35

Several problenms have arisen with the operation of the School s
and Li braries Support Mechanism |In the programs first year, the
agency committed $1.7 billion to eligible schools and |ibraries. 4
I n each year since, however, the requests fromeligible schools and
l'ibraries have exceeded the Conm ssion's $2.25 billion mandated cap.
Al t hough the requests exceeded the cap by only $110 mllion in 1999,
t he Comm ssion estinmates that E-rate funding requests will soon
exceed $5 billion per year, nore than double the $2.25 billion
spendi ng cap. °

This cap on program funding has resulted in requests of many
school s for internal connections going unfunded. |In 2001, eligible
applicants requested over $5.2 billion for service, with $1.7 billion
of the requests dedicated to tel econmunications services and | nternet
access. 116

Under the USAC s funding priorities, only $517 mllion would be
left to fund the $3.5 billion in requests for internal connections.
This is not even enough to cover the $1.6 billion in requests mde by
t hose schools and libraries eligible for the 90% upper |evel of
fundi ng di scounts. !’ When funds are insufficient to fund conpletely

a di scount level, the SLD nust divide the total ampunt of support

114 See supra note 36; <http://www. sl.universal service. org/
fundi ng/yl/> (1998 data).

115 See In the Matter of Schools and Libraries Universal
Servi ce Support Mechani sm CC Docket No. 02-6, First Report and
Order, 17 FCC Rcd. 11521, para. 4 (2002).

116 School s and Libraries Program Update on E-Rate Funding
(GAO- 01-672, May 2001) at 5.

117 | d
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remai ni ng by the total anmount requested by the discount |evel to
produce a pro-rata factor of disbursenent. 8

If the current trend of increased requests across the board
continues, the SLD will soon face a year in which requests for
t el ecommuni cati ons and I nternet access al one exceed the funding cap,
and no school will receive funding for internal connections.

Al t hough the USAC gives it the |Iowest priority, the demand for

i nternal connection discounts has consistently accounted for over 50%
of all E-rate funds requested.!® Wth the |evel of requests

i ncreasi ng each year, this nmeans that fewer and fewer schools wll
receive funding for this nmuch sought-after service.

In sone respects, this mght not be entirely a bad thing. It
appears that some schools that receive funding for interna
connections really do not need it. Despite the safeguards of the SLD
requi renent of a technol ogy plan, reports exist of facilities
receiving funding to install internal connections capable to support
five times the actual nunmber of conputers that they possess. O her
cases of m suse of funds have been reported. In the first years of
the program the agency approved mllions of dollars of E-rate funds

for ineligible products and services. %!

118 47 C.F.R. 8 54.507(9g) (1) (iv).

119 Schools and Libraries Program Update on State-Level
Fundi ng by Category of Service (GAOC 01-673, May 2001) at 5.

120 See Lee Bergqui st, Phone users pay bill for school
technol ogy; $111 mllion allocated; skeptics say it doesn't ensure
better education, MLWAWUKEE JOURNAL SENTINEL, March 18, 2002, at 1A,

121 Agenci es, \WASHI NGTON | NTERNET DaiLy, Dec. 20, 2000, Vol.1,
at No. 146.
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Ot her inequities exist. Although poorer schools are nore
likely to receive internal connection funding under the USAC s
priority structure, richer schools receive indirect benefits that
their poorer counterparts do not. Many schools in wealthy areas
al ready had extensive technol ogy budgets before the begi nning of the
E-rate program These schools are able to apply for and receive E-
rate funds and use their own technol ogy budgets to offset other
prograns that poorer schools cannot afford.??

Conmpoundi ng the problem of increasing funding requests is the
fact that, each year, facilities that successfully request funding
fail to actually use the funds, resulting in a substantial percentage
of the funds committed for the Schools and Libraries Support
Mechani sm goi ng unspent. In a May 2001 GAO report, the auditing
agency found that $1.3 billion of the $3.7 billion, or 35% of
fundi ng set aside for applicants during the first two years of the
program had gone unused. 123

Since its inception in 1998, nyriad other problems have
surfaced in the inplenmentation of the E-rate program Although each

facility nust submt a technology plan to the USAC, many do not |ive

122 See Ann McFeatters, A Federal Prom se to Hook Kids to the
Web Lurches Ami d Controversy, Red Tape, PITTSBURG POST- GAZETTE, Jan.
30, 2001, at A-16.

123 Schools and Libraries Program Update on E-Rate Funding
(GAO-01-672), May 2001, at 6. Rather than reallocating this noney to
ot her schools that requested but were initially denied funds for
i nternal connections services, the USAC decided to place these unused
funds into an interest bearing account. 1d. The Comm ssion did not
determ ne what to do with the unused funds until June 2002, when, at
the request of AT & T and other major tel ecommunication providers, it
voted to tenmporarily apply these funds to reduce the size of the
contributions carriers were required to nake to the Universal Service
Fund. See Edie Herman, FCC Applies Unused E-Rate Funds to Reduce
Carrier USF Paynments, Cow DaiLy, June 12, 2002.
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up to the plan's goals. The technol ogy plan asks schools to present
evidence of staff training to use the technology. Unfortunately, the
U.S. Departnent of Education has found that this type of training is
often a one tine semnar, with a single expert attenpting to instruct
hundreds of teachers at a tinme.'?* Additionally, an Education Wekly
survey found that a majority of teachers have had | ess than five
hours of technology training.?? Lack of training is not the only
probl em faced by schools wi shing to use E-rate funds. The poorest
school s who do get funds for internal connections often have outdated
conputers and insufficient software to make using technology in the
curricul um wort hwhil e. 126

2. Rural Health Care Division. Section 254 of the
Tel ecommuni cati ons Act of 1996 provided for the fundi ng of
t el ecomruni cati ons and Internet services to rural health care
providers. To inplement this aspect of the universal service
program the USAC created the Rural Health Care Division (the
"RHCD'), and charged it with adm nistering a programthat would offer
funding to help rural health care providers gain access to
t el ecommuni cati ons services at rates no higher than those for simlar
t el ecomruni cati ons services in the nearest city within the state with
a popul ation of at |east 50, 000. 27

To be eligible for these services, a health care provider nust

be located in a rural area and be a not-for-profit hospital, a |ocal

124 See McFeatters, supra note

125 | d

126 | d

127 Uni versal Service Order, 12 FCC Rcd. at 9093, para. 608.
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heal th departnment or agency, a conmmunity nmental health center, a
health center providing health care to nmigrants, a post-secondary
educational institution offering health care instruction, or a
consortium of health care providers consisting of one or nore of the
proceeding entities.' The RHCD only provides funding for services
relating to Internet access and internal connections necessary to
i mpl emrent "essential tel enedicine applications."?® Based on the
state of the rural health community and avail able technol ogy in 1997,
t he Comm ssion capped the annual |evel of universal support for the
RHCD at $400 million. 10

Simlar to the provision for schools and libraries, funding for
the Rural Health Care Support Mechani sm does not go directly to the
rural health care providers. The process for requesting these funds
is extraordinarily cunmbersonme and probably discourages eligible

facilities from applying.

1286 47 C.F.R § 54.601(a)(2).

129 See Universal Service Order, 12 FCC Rcd. at 9094, para.
611.

130 See 47 C.F.R 8 54.623; see also Universal Service Order,
12 FCC Rcd. at 9141, para. 705.

131 The health care provider ("HCP") nust first submt an FCC
Form 465, which certifies the HCP's eligibility and states the HCP' s
requests for services. See http://ww.rhc.
uni ver sal servi ce. org/ overvi ew processovervi ew.asp>. Upon approval
of Form 465, the RHCD posts Form 465 and opens up a 28 day
conpetitive bidding cycle. 1d. The HCP then selects the nost cost
efficient tel ecommunications carrier and sends it an FCC Form 468,
which verifies the type of service order, to be conpleted and
returned to the HCP. 1d. The HCP then conpletes an FCC Form 466,
which verifies the service requested and that the carrier selected is
t he nost cost-effective, and sends this formalong with Form 468 to
the RHCD. I1d. |If the RHCD approves the 466/ 468 packet, it will send
a funding commtrment letter and a copy of FCC Form 467, which is a
recei pt of service confirmation form to both the HCP and the
carrier. |1d. The HCP then conpletes Form 467 and returns it to the
RHCD, which then reviews it. |f the agency approves the Form 467, it
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Congress envisioned that the Rural Health Care Support
Mechani sm woul d ensure that persons living in rural parts of the
country woul d enjoy neani ngful access to the best and | atest health
care services. Proponents of telenmedicine hoped that RHCD fundi ng
woul d al |l ow doctors practicing in major urban centers to diagnose and
treat patients in rural areas by watching |ive videos transferred
over high-speed Internet connections.®® Since its inception, the
Rural Health Care Support Mechani sm has funded tel ecommuni cati ons and
information services for rural health care providers in forty states
and the U S. Virgin Islands. 3

Many problens with the agency's inplenentation of the program
have seriously reduced participation rates by eligible health care
providers and raised the costs of program adnm nistration to
unacceptably high |levels. For exanple, procedural problenms have
resulted in the Rural Health Care Support Mechani sm being the | east
utilized programin the new and expanded uni versal service program
During its first two years of existence, the RHCD was an abysnal
failure. O the 22,000 rural health care providers contacted by the
USAC, only 3,000 expressed an interest in the program and |ess than

600 filed formal applications. 3

t hen i ssues an HCP support schedule to the HCP and the
t el ecomruni cations carrier, allowing the carrier to begin crediting
the HCP's account with the support nmechani sm discount. 1d.

132 See Jube Shiver, Jr., For Doctors, Blocked Internet
Artery: Bureaucratic Delays Stall Pronm sing Programto | nmprove Rural
Heal th Care, LOS ANGELES TIMES, Sept. 19, 1999, at AS8.

133 See Universal Service Adm nistrative Conpany 2001 Annua
Report, at 37, available at http://ww. uni versal service.
org/ reports/2001/.

134 See Shiver, supra note
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The conplicated application process led to only 68 of 452
applicants being awarded funds in the first 18 nonths of the
program %5 Moreover, the funds distributed to these 68 applicants
total ed | ess than $300, 000, nmuch less than the $1.4 mllion it cost
the RHCD to admi nister the programduring this same 18 nonth tinme
peri od. 136

In recent years, the program has not fared nuch better. The
Comm ssion narrowed the definition of "health care provider" and
determ ned that this termdid not include emergency nedical service
facilities or long-termcare facilities, such as nursing hones and
hospi ces. ¥ This decision significantly reduced the nunber of
eligible rural health care providers nationwi de froman estimted
22,000 to an estinmated 9000; even so, only 700 providers received
assi stance in 2001.1% As of February 2002, the RHCD had only
distributed $13 mllion of a potential $900 mllion in funds during
the first three years of the program *¥° Although a handful of rural
health care providers nmight be pleased with the results of this
program based on the prograni s poor results, a reasonabl e observer

m ght seriously question the program s efficacy.

3. High Cost and Low Income Division. |In addition to the new
provi sions to support schools, libraries, and rural health care

135 | d

136 | d

137 In the Matter of Rural Health Care, Support Mechanism 17
FCC Rcd 7806, 7809 para. 8 (1998).

138 See 17 FCC Rcd. 7806, 7810 n.17.
139 See Universal Service Adm nistrative Conpany 2001 Annua

Report, at 37, available at http://ww. uni versal service.
org/ reports/2001/.
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provi ders, section 254 sought to extend the original universal
service goal of providing affordable tel ecommuni cati ons services
regardl ess of location or inconme level. The USAC strives to
accomplish this goal by using the H gh Cost and Low | ncone Support
Mechani sns. 1% The agency created this programto provide support to
t el ephone conpani es that offer affordable tel econmunications services
to residents of rural, insular, and high cost areas at conparable
rates to those being charged for simlar services in urban areas. !

The Low I ncome Support Mechani sm provi des di scounts to | ow
i ncome consunmers to activate and maintain tel ecomruni cations services
t hey otherwi se m ght not be able to afford. ? \Wether or not the
beneficiaries of the programwould sinply go w thout telephone
service in its absence is a highly debatable question.® The High
Cost and Low I ncone Division of the USAC adm nisters both of these
prograns. 144

The Hi gh Cost Support Mechanism (the "HCSM') funds eligible
t el ecomruni cati ons carriers who provide a services to rural, insular,

and high cost areas. There are a variety of support options for

140 See In the Matter of Federal -State Joint Board on
Uni versal Service, 12 FCC Rcd at 8792-8794.

141 Uni versal Service Adm nistrative Conpany 2001 Annua
Report at 4, available at http://ww. uni versal service. org/
reports/2001/; see also 47 U.S.C. 8§ 254(b)(3).

142 Uni versal Service Adm nistrative Conpany 2001 Annua
Report at 4, available at http://ww. uni versal service. org/
reports/2001/.

143 See Alleman, et al., supra note __, at 856-57, 861, 865-
66 (arguing that | ow income househol ds subscribe to unsubsidi zed
t el ecomruni cati ons and nmedi a services, such as cable or satellite
television, at rates virtually equal to households with significantly

hi gher househol d i ncone).

144 47 C.F.R § 54.701(g)(iii).
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t hese carriers, including high cost |oop support for rural carriers,
forward-| ooki ng support for non-rural carriers, |ocal swtching
support, long term support for interstate access charges, interstate
conmon |ine support, and interstate access support. 4

To be eligible for these support nmechani sns, a
t el ecomruni cations carrier must be certified an eligible
tel ecomruni cations carrier (an "ETC') by the state in which it seeks
to provide service. There are many types of ETCs that are eligible
to participate in the HCSM including incunbent |ocal exchange
carriers, conpetitive ETCs, wireless carriers, telephone
cooperatives, and independent telephone conpanies.

Al t hough many categories of carriers theoretically are eligible
for HCSM funds, the Comm ssion's procedure for gaining ETC status
makes it quite difficult for non-incunmbent |ocal exchange carriers to
recei ve these funds. ' |ncunbent |ocal exchange carriers are, by
their nature, ETCs if they serve high cost areas, and are eligible to
recei ve substantial funding fromthe HCSM |If, however, a
conpetitive ETC begins to service the incunbent's area, the

i ncunbent's | evel of support will be reduced.® Therefore, the

145 Uni versal Service Adm nistrative Conpany 2001 Annua
Report at 6, available at http://ww. uni versal service. org/
reports/2001/.

146 See 47 C.F.R § 54.201(d).

147 See Universal Service Adm nistrative Conmpany 2001 Annua
Report at 6, available at http://ww. uni versal service. org/
reports/2001/.

148 See Chen, Subsidized Rural Tel ephony, supra note __ , at
___[draft at 20-39].

149 Shira Levine, Liberty, Justice, and Tel ephone Service for
Al'l: The concept of universal service has been a |inchpin of
t el ecommuni cations policy. Can that policy be nodified to fit a
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i ncumbent has a strong incentive to remain the sole tel ecommunication
service provider for a high cost area (if possible). [|f another
carrier applies for ETC status in the sane service area, the
i ncumbent | ocal exchange carrier can oppose the application and del ay
the state's decision by way of numerous discovery requests and
| engt hy hearings.'™ This process has nmade it extrenely difficult for
conpetitive ETCs to enter into incunbent | ocal exchange carriers'
service areas.

I n 2001, 18 conpetitive carriers received HCSM support for
provi ding service to high cost areas, conpared to over 1200 i ncumbent
| ocal exchange carriers.™ |In the previous year, only 3 conpetitive
carriers recei ved HCSM support . 1%

The Low I ncome Support Mechanism ("LISM') assists |ocal service
provi ders who provi de tel econmuni cation access to | ow i ncone
custonmers. The LISM focuses on three progranms to reduce costs for
t hese customers. The "Lifeline" program provides support to
t el ephone conpani es that provide reduced services for qualified | ow
income consuners. ' The Lifeline service can save a | ow i ncone

subscri ber between $5.25 and $8.50 each nonth on | ocal nonthly phone

conpetitive market?, AMERICA' S NETWORK, Nov. 1, 2001, No.16, Vol. 105,
at 22.

150 | d

131 Uni versal Service Adm nistrative Conpany 2001 Annua
Report at 6, available at http://ww. uni versal service. org/
reports/2001/.

152 | d

153 See 47 C.F.R. 8 54.401(a).
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charges. ™ The "Link Up" programreinburses |ocal telephone service
providers that offer a reduction for tel ephone service activation to
| ow i ncome consunmers. The benefit to the consuner is a discount of
up to 50% of the customary initiation fee, not exceedi ng $30.1% The
LI SM al so rei mburses a service provider for the costs associated with
provi ding | ow incone consumers toll limtation service, including
toll blocking and toll control.® An individual nust neet the
state's eligibility requirements or participate in a federal
assi stance program such as Medicaid or food stanps before he is
qualified to be a | ow income consuner. 7’

A substantial problemthat the LISM faces is underutilization.
Both the Lifeline and Link Up prograns can be adni ni stered by
i ndi vidual states, and in fact many states mandate this
adm nistration.'™® |n sone states, such as New York and California,
state governnents have nmade publicity of these programs a priority,
and these efforts have yielded relatively high | evels of

participation by eligible househol ds. %

154 Uni versal Service Adm nistrative Conpany 2001 Annua
Report at 8, available at http://ww. uni versal service. org/
reports/2001/.

15547 CF.R 8 54.411(a)(1).

156 Uni versal Service Adm nistrative Conpany 2001 Annua
Report at 8, available at http://ww. uni versal service. org/
reports/2001/; see also 47 C.F.R. 8 54.400(b)-(d) (defining the terns
"toll blocking,” "toll control,” and "toll limtation").

157 See 47 C.F.R 8§ 54.409(a)-(b).

18 See 47 C.F. R 88 54.409, 54.415.

159 See Eve Tahm nci ogl u, Phone Aid Not Connecting Wth Poor
ST. PETERSBURG TIMES, Oct. 18, 1998, at 1H.
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I n other states, however, these prograns have been poorly
publicized. 1In early 2002, the AARP began its own advertising
canpaign for Lifeline and Link Up in Florida, because |less than 14%
of the eligible consuners in this state were using these services. 10
The Commi ssion requires that tel ephone conpani es publicize the
Lifeline program"in a manner reasonably designed to reach those
likely to qualify."® Oftentinmes, phone conpanies fulfill this
requi renment sinmply by placing an insert into each custonmer's nonthly
phone bill. Unfortunately, this notice is often one of nmany inserts
within the bill, all of which, upon receipt, usually nake a short,
one-way trip into the nearest trash can.? No simlar requirenent
exi sts for phone conpanies to publicize the Link Up program

E. From Here to Eternity: The Unendi ng and Ever- Expandi ng
Quest for Universal Service.

As the discussion above denponstrates, the goal of universal
service has shifted and changed over tinme. Oiginally nmerely a
prom se to provide service on demand to any paying custoner, it now
represents a new governnent entitlenment programthat subsidizes a
growi ng basket of teleconmunications services. As conpetitive
service providers colonize the |ast source of cross subsidies, |ocal
busi ness service, the cost of universal service will have to be paid
entirely through direct taxes on consumers of various

t el ecommuni cati ons services.

160 See Dave Si manoff, AARP Encourages Floridians to Keep In
Touch, THE TAWMPA TRIBUNE, April 5, 2002, at 2.

162 See Tahm ncioglu, supra note
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The Commi ssion's inplenmentation of the universal service
programreflects all the problenms usually associated with designing
and executing a massive welfare program As Professor Wi ser has
argued, "[i]n essence, the FCC has been saddled with the task of
designing a programsimlar to the Medicaid Act's system of providing
nmedi cal service to the poor."% And, |ike Medicaid, the cost of
adm ni stering the universal service programis staggering, even while
| arge segnments of the program seemto be dismal failures (the rural
health care provider program or incredibly wasteful (the schools and
i braries program.

One can nount a sustained and powerful attack against the
Comm ssion's inplenmentation of the universal service program on
public policy grounds -- but there are other, nore pressing
obj ections to be considered. ' The purpose of providing a relatively
detail ed description of the federal universal service programand its
i npl ementation is to give an interested observer a sense of the scope
of the del egation that section 254 represents. |In nmy view, Congress
should be required to take greater direct responsibility for the
desi gn el ements and execution of the universal service behenoth.

Section 254 does not establish the particular services that
must (or nust not be) provided or the precise nechanisns that will be
used to pay for these services. Congress essentially punted all the
hard questions away to the Conm ssion, telling it to work out all the

rel evant details.

163 \Weiser, supra note __ , at 824.

164 For sustained objections to the universal service program
on public policy grounds, see infra text and acconpanying notes
to



48

To be sure, this approach does not represent an entirely novel
approach to tel econmuni cations regulation -- many provisions of the
Communi cati ons Act vest great discretion to the Conm ssion to nake
and adm nister vitally inportant policies.?% Yet, section 254 does
differ fromother, relatively broad del egations of regulatory
authority to the Conm ssion because it vests the Conm ssion with the
ability to assess taxes on tel ecommuni cati ons services, thereby
favoring some services and potentially disfavoring others. Even if
Congress could constitutionally del egate the universal service
program design to the Comm ssion, it should not also be permtted to
del egate responsibility for funding the program
1. The Framers, the Origination Clause, and the Power to Tax.

There are at | east three separate objections that one could
| odge agai nst section 254 and the universal service program The
first relates to the Origination Clause. The Origination Cl ause
requires that "[a]ll Bills for raising Revenue shall originate in the
House of Representatives, but the Senate may propose or concur with
Anmendnents as on other Bills."1% A statute originating in the Senate
violates the Origination Clause if it comes within the definition of
a revenue-raising bill.

A separate, but conceptually related, objection arises under

t he nondel egati on doctrine. Black letter |aw requires that Congress,

165 See, e.g., 47 U.S.C. § 157 (enpowering Conm ssion to
encourage new technol ogi es and services); id. at 8 303 (authorizing
Conmmi ssion to issue licenses for radio and television stations as
"public interest, conveni ence, and necessity" requires").

166 U S ConsT. art. |, 8 7, cl. 1.

167 United States v. Minoz-Flores, 863 F.2d 654, 657 (9th Cir.
1988), rev'd, 495 U. S. 385 (1990).
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when del egating responsibility to an adm nistrative agency, nust
provide an "intelligible principle"” that effectively constrains an
agency's discretion to act under the del egation.% Thus, "Congress
does not violate the Constitution nerely because it |legislates in
broad ternms, |leaving a certain degree of discretion to executive or
judicial actors."'% Some have argued that section 254 violates the
nondel egati on doctrine because it vests an undue anpunt of discretion
with the Comm ssion to establish and adm ni ster the universal service
program 170

A final argument involves a nore specialized iteration of the
nondel egati on doctrine: an admnistrative agency nmay not interpret
an ambi guous statute to confer the power to tax.!'* [|f Congress
expressly del egates authority to shape a revenue program however,
t he usual nondel egati on doctrine principles will apply to the
statute.'? Sonme critics have suggested that section 254 viol ates
this nore narrow corollary of the non-del egation doctrine.!”

The Origination Clause represents the best place to begin the
anal ysi s because it provides the nobst specific textual basis for

limting congressional delegations that involve revenue authority.

168 See Touby v. United States, 500 U. S. 160, 164-65 (1991).
169 ]1d. at 165.
170 See Cherry, supra note __ , at 123-33.

171 See National Cable Television Ass'n v. United States, 415
U. S. 336, 340-43 (1974).

172 See M d-Anerica Pipeline Co., 490 U S. 212, 221-24 (1989).
173 See Cherry, supra note __ , at 133-36.
174 See Ronald J. Krotoszynski, Jr., Fundanental Property

Ri ghts, 85 Geo. L.J. 555, 572-73, 615-19 (1997); see also Albright v.
Oiver, 510 U. S. 266, 269 (1994); Grahamv. Connor, 490 U.S. 386
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Unfortunately, it is not a very prom sing avenue of inquiry. One
shoul d keep in m nd, however, that although the existence of the
Origination Clause should informthe nondel egati on doctrine's
application, the nondel egation doctrine inquiries are separate and
di stinct questions (to be considered in Part 111).

A. The Origination Clause as a Possi ble Basis For Chall enging
Section 254's Constitutionality.

The Origination Clause requires that "[a]ll bills for raising
Revenue shall originate in the House of Representatives."1™ As it
happens, the Tel ecomrmuni cati ons Act of 1996 ("TCA") originated in the
Senate, not the House of Representatives.!' Accordingly, if section
254' s uni versal service programconstitutes a "revenue" neasure for
pur poses of the Origination Clause, Congress did not properly enact
it.

Since 1789, the Suprenme Court has decided eight Origination
Cl ause cases.'” In every case, the Origination Cl ause-based
chal | enges have failed. Several reasons help to explain this
remar kabl e | ack of success.

The Suprene Court has held that Origination Clause applies only
to general revenue neasures -- not to limted or targeted taxes.

"The Court has interpreted this general rule to nean that a statute

(1990).
175 US. ConsT. art. |, § 7, cl. 1.

176 See Tel econmuni cati ons Act of 1996, Pub. L. No. 104-104,
110 Stat. 56 (1996) (enacting S. 652).

77 See United States v. Miunoz-Flores, 495 U. S. 385 (1990);
Ski nner v. Md-Anerica Pipeline Co., 490 U S. 212 (1989); Rainey v.
United States, 232 U S. 310 (1914); Flint v. Stone Tracy Co., 220
U.S. 107 (1911); MIllard v. Roberts, 202 U S. 429 (1906); Twin City
Bank v. Nebeker, 167 U.S. 196 (1897); Lumbernman's Bank v. Huston, 167
U.S. 203 (1897); United States v. Norton, 91 U S. 566 (1875).
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that creates a particular governnental program and that raises
revenue to support that program as opposed to a statute that raises
revenue to support government generally, is not a "Bil[l] for raising
Revenue' within the nmeaning of the Origination Clause."® Using this
approach, the Suprene Court has rejected Oigination Clause
chal | enges invol ving fees on bank notes, ! real property, 18 and a
crime victinmls conpensation fund. *¥oreover, this approach al so
conports with Justice Story's authoritative interpretation of the
Origination Clause.® Although the utter |ack of success enjoyed by
litigants raising Origination Clause clainms should have given a
prudent | awyer serious pause before proceeding, tel ecomrunications
service providers subject to the universal service fees initiated a
| egal challenge to section 254 prenised on a violation of the

Origination Clause. 18

178 Munoz- Fl ores, 495 U.S. at 398-99.
179 Nebeker, 167 U.S. at 203.

180 Mllard, 202 U.S. at 436-37.

181 Munoz-Flores, 495 U.S. at 397-401.

182 Justice Story explained that "[t]his provision, so far as
it regards the right to originate what are technically called ' noney
bills," is, beyond all question, borrowed fromthe British house of
conmmons, of which it is the ancient and indisputable privilege and
right, that all grants of subsidies and parlianmentary aids shall
begin in their house. . . ." JOSEPH STORY, COWMMENTARI ES ON THE
CONSTI TUTI ON OF THE UNI TED STATES, 8445, at 315 (1833). 1In a later
edition of his work, he noted "that the practical construction of the
Constitution and the history of the origin of the constitutional
provi sion in question proves that revenue bills are those that |evy
taxes in the strict sense of the word, and are not bills for other
pur poses, which may incidentally create revenue." JOSEPH STORY, 1
COWENTARI ES ON THE CONSTITUTION, 8§ 880, at 610-11 (3rd ed. 1858).

183 See Texas Office of Public Utility Counsel v. FCC, 183
F.3d 393, 426-28 (5th Cir. 1999), cert. denied, 530 U S. 1210, 1223
(2000), and cert. dism ssed, 531 U.S. 975 (2000).
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The Fifth Circuit rejected this claimin summary fashi on,
reasoning -- quite correctly -- that the TCA was not a "bill for
rai sing revenue." Although "[a] different case m ght be presented if
t he program funded were entirely unrelated to the persons paying for
the program "18 the universal service fees do not really fit within
this exception. The Fifth Circuit, applying Minoz-Fl ores, properly
concluded that the universal service fees were part of a speci al
program and generally benefited the persons or entities responsible
for paying them 18

G ven this jurisprudential backdrop, one wonders why
t el ecomruni cati ons service providers pressed an Oigination Clause
claimbefore the Fifth Circuit. |ndeed, the Minoz-Fl ores decision
even rejects the argunent that an exact correspondence between the
cl ass of payors and beneficiaries nust exist to avoid |abelling
| egislation a "revenue" neasure.® Thus, the Origination Cl ause does
not itself support a serious challenge to the universal service
program because the Tel ecommuni cati ons Act was not a "revenue bill"
for purposes of the Cl ause.

The formal effect of the Origination Clause, however, provides
only part of the picture. The debates surrounding its enactnment

shoul d, at |east arguably, informthe separation of powers analysis

84 1d. at 400 n.7.
185 Texas Office of Public Utility Counsel, 183 F.3d at 427-

28.

186 See id. at 400 (holding that earlier cases did not
establish rule "that any bill that provides for the collection of
funds is a revenue bill unless it is designed to benefit the persons

from whom the funds are coll ected" and noting that "had the Court
adopted such a caveat, the Court in Nebeker would have found the
statute to be unconstitutional").
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associated with application of both the general nondel egati on
doctrine and the nore specific requirement of an express del egation
of revenue raising authority. To the extent that rendering the
t axi ng power denocratically accountable was a primary concern of the
Framers, one could plausibly argue that del egations involving revenue
authority should receive closer scrutiny than other Kkinds of
del egati ons.

B. A Brief Legislative History of the Origination Clause.

The Constitutional Convention net in Philadel phia between My
25 and Septenmber 17, 1787.18 One of the nmost difficult issues facing
t he del egates concerned the apportionnent of seats in the legislative
branch of the federal governnent. States with small popul ations
preferred equal representation of the states, whereas the relatively
popul ous states preferred representati on based on population. 1In the
end, the "Great Conprom se" resulted in a Senate featuring equa
apportionment of seats anong all states (a rule that the Constitution
purports to nmake unanendabl e'®®) and a House of Representatives with
seats apportioned based on relative population (with a slavery-

friendly method of counting the popul ation'®).

187 CALVIN C. JILLSON, CONSTI TUTI ON MAKI NG CONFLI CT AND CONSENSUS
IN THE FEDERAL CONVENTION OF 1787 at 193, (Agathon Press 1988).

188 See U.S. Const. art. V (providing that "no State, w thout
its Consent, shall be deprived of its equal Suffrage in the Senate").

8 See U.S. Const., art. |, 8 2, cl. 3 ("Representatives and
Taxes shall be apportioned anong the several States which nmay be
included within this Union, according to their respective Nunbers,
whi ch shall be determ ned by adding to the whol e Number of free
Persons, including those bound to Service for a Term of Years, and
excl udi ng I ndi ans not taxed, three fifths of all other Persons.")
(enmphasi s added) .
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The resolution of the inpasse over the method allocating
representation in the House and Senate included an additi onal
conprom se that vested the House of Representatives with exclusive
powers over taxation and appropriation neasures. Although the
del egates initially had approved, by a unani nous vote, the right of
both houses to originate |legislation,? this approach did not survive
the Great Conprom se. The Franers' debates over the question of
origination of revenue neasures provide a very hel pful context in
whi ch to consider the | arger nondel egati on questi on.

Prior to June 13, 1787, the working draft of the Constitution
permtted either house to originate taxation and appropriations
measures. During that day's debates, Elbridge Gerry, of
Massachusetts, "noved to restrain the Senatorial branch from
originating nmoney bills."' He reasoned that "[t]he other branch was
nore i nmmedi ately the representatives of the people, and it was a
maxi mthat the people ought to hold the purse-strings. "9

Janmes Madi son, of Virginia, responded that, unlike G eat
Britain's House of Lords, "[t]he Senate would be the representatives
of the people as well as the first branch [the House of
Representatives]."1% Madi son further argued that:

If [the Senate] should have any dangerous influence over it,

they would easily prevail on sone nmenber of the latter to

originate the bill they wi shed to be passed. As the Senate

woul d be generally a nore capable sett [sic] of nen, it would
be wrong to disable them from any preparati on of the business,

10 ]d. at 57.

191 1 Max FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787,
at 233 (2d ed. 1937).

192 | d
193 | d
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especially of that which was npost inportant, and in our
republics, worse prepared than any ot her. 1%

After a brief general debate, the delegates rejected Gerry's notion,
by a margin of 3 states in favor and 8 opposed. 1%

The question of denpbcratic control over the appropriations and
t axi ng powers did not go away. Moreover, the question of
apportionment had not been firmy resolved as of June 13, 1787. In
t he days that followed, the Convention reached an inpasse between the
| arge and smal | states regarding the apportionnent of seats in the
House and Senate. % On July 2, 1787, the del egates appointed a
special commttee to consider the question of apportionnment; ' the
Committee of Eleven presented its report to the Convention on July 5,
1787. 198

The Committee of Eleven broke the inpasse by proposing the
Great Conprom se. ! The Great Conprom se established a bicaneral
| egi slature with proportional representation in the House of
Representatives and equal representation of the states in the

Senat e. 200

194 | d

195 ld. at 234 n.15. Madison records the vote as 3 to 7, but
the official journal reports the vote as 3 to 8. Later in the
del i berations, General Charles Pinckney, of South Carolina,
references a vote of 3 in favor and 8 against. See id. at 546.

196 2 FARRAND, supra note 8, at 12.

197 See id. at 509; see also id. at 510-16.

98 1d. at 524-25.

199 2 FARRAND, supra note __, at 7. The Committee of El even
consisted of Gerry, Ellsworth, Yates, Patterson, Franklin, Bedford,
Martin, Mason, Davie, Rutledge and Baldwin. |d. at 12.

20001 FARRAND, supra note 8, at 78.
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As a concession to the larger states for the accepting equal
representation of all states in the Senate, the conmmttee vested the
power of originating taxation and appropriations neasures in the
House of Representatives and prohibited the Senate from either
originating or anmending such legislation.?t The commttee's draft
provided "[t]hat all Bills for raising or appropriating noney and for
fixing the salaries of Oficers of the Government of the United
States, shall originate in the first Branch of the Legislature, and
shall not be altered or anended by the second Branch -- and that no
nmoney shall be drawn fromthe public Treasury but in pursuance of
appropriations to be originated by the first Branch. "?2%

Thus, vesting the origination power with the House was an
integral part of the deal that resolved the conflict over
congressi onal apportionment: seats in the Senate woul d not be
apportioned based on popul ati on, but only the House of
Representati ves would have the power to initiate |egislation that
rai ses or spends noney. Gerry described the clause as "of great
consequence" and as "the corner stone of the accommpdation [sic]."?20
Simlarly, Caleb Strong, of Massachusetts, viewed "the small States

[ as having] made a consi derable concession in the article of noney

201 JILLSON, supra note 6, at 133. Speaking before the
Maryl and House of Del egates, Janmes MHenry explained: "The Larger
St ates hoped for an advantage by confirmng this privilege to that
Branch where their nunbers predoni nated, and it ended in a conproni se
by which the Lesser States obtained a power of amendment in the
Senate."” 3 FARRAND, supra note 8, at 148. See al so 2 FARRAND, supra
note 8, at 14.

202 ] d. at 524.

203 2 FARRAND, supra note __ , at 5.
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bills."204 Benjam n Franklin, of Pennsylvania, echoed this view,
observing that "the two clauses, the originating of noney bills, and
the equality of votes in the Senate, [are] essentially connected by
the conprom se which had been agreed to."?2%

Madi son, who successfully had opposed Gerry's earlier notion to
restrict the Senate's power to originate taxation or appropriations
measures, imediately objected to the commttee' s approach to the
origination question. He argued that "[e]xperience proved that it

[an origination restriction] had no effect,” that the restriction
woul d be "a source of frequent & obstinate altercations,” and he
rem nded the del egates that the Convention had rejected an identical
proposal earlier (referring to Gerry's June 13, 1787 notion).?% |n
Madi son's view, the solution to the problem of denocratic |egitimacy
was to apportion seats in both the House and the Senate on the basis
of popul ati on. 2%7

Governeur Morris, of Pennsylvania, also opposed the restriction
for a different reasons. He argued that the restriction "wll
di sabl e the second branch from proposing its own noney plans, and
gi ving the people an opportunity of judging by conparison of the
nerits of those proposed by the first branch. "?208

George Mason, of Virginia, disagreed with Madi son and Morris.

He suggested that "[t]he consideration which weighed with the

204 |d. at 8.

205 ld. at 233.

206 See 1 FARRAND, supra note __, at 527.
207 See id. at 528-29.

208 | d. at 543-44.
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Committee was that the first branch would be the inmedi ate
representatives of the people, the second would not."2® |n |ight of
this, "[s]hould the |atter have the power of giving away the people's
noney, they m ght soon forget the source from whence they received
it" and "[w]e m ght soon have an aristocracy."?° Thus, for Mson,
the Origination Clause was essential to ensure that the power to tax
and spend coul d not be exercised wi thout immedi ate denocratic
accountability.

Benjam n Franklin associated hinself with Mason's remarKks,
noting that "it was always of inportance that the people should know
who had di sposed of their noney, & how it had been di sposed of."?2
Franklin added that "those who feel, can best judge" and "[t]his end
woul d. . . be best attained, if noney affairs were to be confined to
the i nmedi ate representatives of the people. ???

Followi ng this debate, a nmotion to strike the origination
restrictions on the Senate failed by a vote of 5 to 3, with 3
del egati ons not voting.?® Accordingly, a strong proscription agai nst
the Senate originating taxation or appropriations nmeasures remi ned
in the working draft of the Constitution.

But Madi son and ot hers opposed to vesting the House of
Representatives with the exclusive power to initiate revenue and

spendi ng neasures would not give up. After all, a proposal to

209 |d. at 544.

210 | d

211 |d. at 546.

212 | d

213 See id. at 547.
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i nclude such a restriction had failed only a few weeks earlier by a
margin of 8 to 3. On the other hand, however, the earlier rejection
t ook place when the principle of equal suffrage in the Senate had not
yet been firmy established.

In a private conversation with John Carroll, of Maryl and,
Madi son expl ai ned his opposition to origination restrictions on the
Senate. He believed "[t]hat |odging in the house of representatives
the sole right of raising and appropriating nmoney, upon which the
Senate had only a negative, gave to that branch extraordi nary power
in the constitution, which must end in its destruction."?* Moreover,
"wi t hout equal powers they [the House and Senate] were not an equal
check upon each other -- and that this was the chance that appeared
for obtained an equal suffrage, or a suffrage equal to what we had in
t he present confederation."?® Thus, Mdison viewed the Origination
Cl ause as nere wi ndow dressing, especially when contrasted with sone
sort of proportional representation principle in the Senate as well
as the House of Representatives.

On July 16, 1787, the del egates adopted the Great Conproni se.
Not wi t hst andi ng Madi son's obj ections, the resolution incorporated the
strong version of the Origination Clause and passed by a vote of 5 to

4, with one state del egation abstaining.?® On July 26, 1787, the

del egates charged a "Committee of Detail"™ with preparing a new
214 2 Farrand, supra note __, at 210-11.
215 | d

216 ld. at 13-14.
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wor ki ng draft that would reflect and incorporate the various
resol uti ons and anendnents adopted up to that point.?2%

On August 6th, John Rutl edge, of South Carolina, delivered the
Report of the Conmttee of Detail.?® Article |V, section 5 of the
wor ki ng draft included a strong version of the Origination Clause.

It provided that "[a]ll bills for raising or appropriating noney, and
for fixing the salaries of the officers of the Governnent, shall
originate in the House of Representatives, and shall not be altered
or anended by the Senate."?2®

The Convention considered this provision on August 8, 1787. At
that time, Charles Pinckney, of South Carolina, noved to strike the
provision fromthe draft. He argued that "[i]f the Senate can be
trusted with the many great powers proposed, it surely may be trusted
with that of originating noney bills."?20 Goveneur Mrris supported
Pi nckney's notion, noting that "[it] is particularly proper that the
Senat e shoul d have the right of originating noney bills."?2

George Mason objected strongly to the notion. Mson argued
that "[t]o strike out the section, was to unhinge the conprom se of
which it nade a part."??2 Mason was referring to the equal suffrage

of all states, regardless of population, in the Senate.

217 See id. at 116-17, 128.
218 ld. at 177.

219 ld. at 178.

220 ld. at 224.

221 | d.

222 | d.
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Characterizing the Senate as a bastion of "aristocracy," Mason argued
that "[t]he purse strings should never be put into its hands."?22

Not wi t hst andi ng Mason's argunents, the delegates voted in favor
of Pinckney's notion by a margin of 7 states in favor and 4 states
against. This vote had the effect of striking the Oigination Cl ause
fromthe working draft of the Constitution.

Edmund Randol ph, of Virginia, was displeased with the
Convention's "extrenely objectionable"” decision to strike the
Origination Clause.??* On August 9, 1787, Randol ph gave the
Convention notice that he would seek reconsideration of the vote at a
later time. On August 11, 1787, he noved for reconsideration.??

I n support of his position, Randol ph noted that he had opposed
an origination restriction when suffrage in the Senate was to be
based on proportional representation. Now that representation in the
Senat e woul d be based on equal representation anong the states, "the
| arge states would require this conpensation at |east."??% Nbreover,
retention of the Origination Clause "would make the plan nore
acceptable to the people, because they will consider the Senate as
the nore aristocratic body, and will expect that the usual guards
against its influence be provided according to the exanple in G eat
Britain."??” Randol ph argued that "the privilege will give sone

advantage to the House of Representatives if it extends to the

228 1 d.

224 See id. at 230.
225 ld. at 262.

226 ld. at 262-63.
221 ld. at 263.
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originating only -- but still nore, if it restrains the Senate [fron]
anmendi ng.??® Finally, he asked for the support of the smaller states,
rem nding their del egates that the Great Conprom se depended upon
this condition in exchange for equality of representation in the
Senat e. 22°

Randol ph's notion to reconsi der passed by a vote of 9 states in
favor to 1 state opposed, with one state abstaining. Two days |ater,
on August 13, 1787, the Federal Convention took up reconsideration of
the Origination Clause.

In a proactive nove, Randol ph imediately noved to limt the
clause to "revenue raising"” bills.?° This amendnent served to
elimnate the objection that the term "noney bills" was overly broad

so as to potentially bring within the restriction "all bills under
whi ch noney mi ght incidentally arise."?3

George Mason spoke strongly in favor of vesting the House of
Representatives with control over the power of taxation and spendi ng.
Mason's argunent |argely focused on the character of the Senate as
di stanced from and unaccountable to the voting citizens. This was so
because as constituted "the Senate did not represent the people, but

the States in their political character."?2 Accordingly, "[i]t was

i mproper therefore that it should tax the people."?® He concl uded

228 ld. at 263.

229 |d

230 ld. at 273.

231 |d

232 1d. at 273 (enphasis in the original).
233 |d
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that "in all events he would contend that the pursestrings [sic]
shoul d be in the hands of the Representatives of the people.?*

Gerry offered his opinion that the citizens' acceptance of the
Constitution would be contingent on the inclusion of an origination
restriction. "Taxation and representation are strongly associated in
the m nds of the people, and they will not agree that any but their
i medi ate representatives shall nmeddle with their purses.?® He
war ned that "acceptance of the plan will inevitably fail, if the
Senate be not restrained fromoriginating Money bills."?236

Madi son responded to Randol ph's proposed anmendment by observing
that "[i]f the right to originate be vested exclusively in the House
of Representatives either the Senate must yield against the judgment

to that House, in which [case] the Uility of the check will be | ost

-- or the Senate will be inflexible & the House of Representatives
must adapt its Money bill to the views of the Senate, in which case,
the exclusive right will be of no avail."?¥” Moreover, Madi son wholly

di sm ssed Randol ph's suggestion that the Great Conprom se hinged on
the origination restriction.?3®

John Di cki nson, of Delaware, spoke in favor of Randol ph and
Gerry's position. He asked rhetorically "[h]as not experience

verified the utility of restraining noney bills to the i medi ate

234 ld. at 274.
235 ld. at 275.
236 1 d.

237 ld. at 277.

238 | d
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representatives of the people[?]"?2° He posited that "all the
prejudi ces of the people would be offended by refusing this exclusive
privilege to the House of Representative [sic] and these prejudices
shoul d never be disregarded by us when no essential purpose was to be
served."?4® He predicted that "[w] hen this plan goes forth, it wll
be attacked by the popul ar | eaders. Aristocracy will be the
wat chword; the Shibboleth anong its adversaries."?4

Randol ph then renewed his plea for reviving the origination
restriction, suggesting that it was "of such consequence, that as he
val ued the peace of this Country, he would press the adoption of it."
He asked "[w] hen the people behold the Senate, the countenance of an
aristocracy; and in the president, the format least of alittle
monarch, will not their alarns be sufficiently raised w thout taking
fromtheir imedi ate representatives, a right which has been so | ong
appropriated to thenP"242

Despite these adnonitions, only four states -- New Hanpshire,
Massachusetts, Virginia, and North Carolina -- voted in favor of the
restoring the origination restriction.?3 Accordingly, the
Origination Clause remai ned dead in the del egates' working draft of
t he Constitution.

On August 15, 1787, the del egates considered Article VI,

section 12 of the Committee of Detail's draft. This provision sinply

239 |d. at 278.
240 | (.

241 | (.

242 | d. at 278-79.

243 See id. at 279-80; see also JILLSON, supra note __ , at
138.
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provi ded that "[e]ach House shall possess the right of originating
bills, except in cases beforenmentioned."?* Article IV, section 5 of
the draft, the strong version of the Oigination Clause, constituted
an "exception." The del egates, however, had struck this provision
and Randol ph's effort to revive it had failed two days earlier on
August 13, 1787.

During the debate, Caleb Strong noved to anmend Article VI,
section 12, to include a weaker version of the Oigination Clause
that the delegates had rejected. Strong's amendnent provided that:

Each House shall possess the right of originating all Bills,

except Bills for raising noney for the purposes of revenue or

for appropriating the same and for the fixing of salaries of

the Oficers of Governnment which shall originate in the House

of Representatives; but the Senate namy propose or concur wth

amendnents as in other cases.?%®
The del egat es postponed debate on the amendnent w thout comment, by a
vote of 6 to 5.2 The full convention never returned to this subject
-- instead, a special conmttee decided to incorporate Strong's
weakened restriction on the Senate originating revenue bills.

On August 31, 1787, the delegates created a committee
consisting of a delegate from each state to consider "such parts of
the Constitution as have been postponed, and such parts of reports as
have not been acted on."?4 On Septenber 5, 1787, this "Committee of
El even" proposed a weaker version of the original Oigination Clause

-- the House of Representatives would have the power to originate

revenue neasures, but the Senate would enjoy full powers of anendnent

244 2 Farrand, supra note __ , at 181.
245 ld. at 294, 297.

246 See id. at 294, 297.

241 ld. at 473.
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to such legislation. The clause provided that "all Bills for raising
revenue shall originate in the House of representatives and shall be
subject to alterations and anendnents by the Senate."?8

Three days later, on Septenber 8, 1787, the del egates amended
t he proposed Origination Clause to strike the |anguage "and shall be
subject to alteration and amendnents by the Senate" in favor of the
| anguage "but the Senate may propose or concur with amendnents as in
other bills."2* The Convention then voted 9-2 in favor of including
t he amended (and weaker) Origination Clause in the United States
Constitution. 2%

The Federal Convention del egates signed the Constitution on
Septenber 17, 1787. Significantly, Randol ph, Mason and Gerry -- all
supporters of a strong version of the Origination Clause -- refused
to sign the draft.

In late January 1788, Gerry wrote that ceding to the Senate the
power to amend revenue bills "effectually destroyed" the restriction
on that body's power over the purse. Moreover, "[t]he adnm ssion .

of the smaller States to an equal representation in the Senate,
never woul d have been agreed to by the Committee, or by nyself, as a
menber of it, without [the unnodified Origination Clause]."?

Madi son, who consi stently opposed inmposing origination
restrictions on the Senate, shanelessly touted the watered down

Origination Clause as an inportant denocratic feature of the plan.

248 | d. at 505.
249 1d. at 552.
250 ] d. at 552.

251 3 FARRAND, supra note __ , at 265.
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At the Virginia ratifying convention, a del egate objected to the
Senate's ability to influence noney bills. The delegate viewed this
arrangenent as "a departure fromthat great principle which required
that the i mmedi ate representatives of the people only shoul d
interfere with noney bills."22 Delegate Grayson asked rhetorically
“[w] hy should the senate have a right to interneddle with noney, when
the representation is neither equal nor just?"25

Madi son responded that a ban on Senatorial anmendnent woul d not
be feasible and that the Senate, unlike the House of Lords, was not
based on a hereditary principle.?* He also noted that "[t] he
honor abl e menber says, that there is no difference between the right
of originating bills, and proposing anendnents. " 2%
I n Madison's view, "[t]here is sonme difference, though not
consi derabl e."?%® He explained that "[i]f any grievances should
happen i n consequence of unwi se regulations in revenue nmatters, the
odi um woul d be divided, which will now be thrown on the house of
representatives."?” Thus, although in a weak form the Origination
Cl ause woul d ensure denocratic accountability for revenue neasures by
requiring the House of Representatives to initiate taxing measures;
voters would instinctively blane the House when faced with new or

i ncreased taxati on.

252 1d. at 317 (comments of Del egate Grayson).
258 1 d.

254 ld. at 317-18.

255 ld. at 318.

256 1 d.

257 1 d.
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In the Federalist Papers, Madi son again invoked the Origination
Cl ause as an inportant denocratic feature of the Constitution. In
Federalist No. 58, Madison mnimzes concerns about the anti -
denocratic nature of the Senate. Even if a nunmber of small states
sonehow nmanage to dom nate the Senate, "a constitutional and
infallible resource still remains with the |larger States by which
they will be able at all times to acconplish their just purposes."?2%8
And what is this "infallible resource"? The House of
Representatives: "The House of Representatives cannot only refuse,
but they al one can propose the supplies requisite for the support of
gover nment . " 25

Now, working to secure ratification of the Constitution, the
Origination Clause netanorphizes into an essential bul wark of
denocratic control over the federal governnment (rather than a silly
irrelevancy). "The power over the purse may, in fact, be regarded as
t he nost conplete and effectual weapon with which any constitution
can armthe imedi ate representatives of the people, for obtaining a
redress of every grievance, and for carrying into effect every just
and sal utary measure. " 260

The House will be able to check the Senate routinely, Mdison
confidently asserted, citing the "continual triunmph of the British
House of Conmmobns over the other branches of governnent, whenever the

engi ne of a nmoney bill has been enpl oyed."261 Al exander Hamilton, in

258 The Federalist No. 58, at 359 (Mdison) (Clinton Rossiter,
ed. 1961).

259 | d
260 | d
261 | d
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Federalist No. 66, also trotted out the fact that "[t] he excl usive
privilege of originating noney bills will belong to the House of
Representati ves, "26?2 as an argunent agai nst concerns that the Senate
woul d have too nmuch power given its |lack of proportional
representation.
Finally, in an early session of Congress, Madison again
extolled the virtues of the Origination Clause. "The constitution.
pl aces the power in the House of originating noney bills."263 He
expl ained that "[t]he principal reason why the constitution had made
this distinction was, because they were chosen by the People, and
supposed to be best acquainted with their interests, and ability [to
pay taxes]."?264
Besi des proving that the art of "spin" significantly predated
the Clinton Adm nistration, what are we to nmake of Madi son's repeated
i nvocations of a clause that he "was for striking out.
considering it as of no advantage to the |arge States as fettering
the Govt. and as a source of injurious altercations between the two
Houses" ?265 (Obvi ously, the undenocratic nature of the Senate was a
maj or issue during the ratification debates -- any argunent that
seened to enhance the relative stature of the House probably advanced
the cause of ratification. Thus, as a pragmatic politician, Mdison
used whatever tools were close at hand to advance the cause of

ratification.

262 The Federalist No. 66, at 404 (Hamlton) (Clinton
Rossiter, ed. 1961).

263 | d. at 356.
264 | (.

265 2 Farrand, supra note __ , at 224.
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C. The Lessons of the Franers' Debate About Political
Accountability for Revenue Measures

The del egates at the Federal Convention of 1787 were acutely
concerned with building a national governnent that respected the
citizenry's desire for denocratically accountable institutions. This
concern was greatest with respect to Congress, the branch possessed
of the nost far reaching powers to regulate the citizenry. The
Origination Clause debates denonstrate that the Franers viewed fixing
responsibility for taxing and spending as an essential conponent of
any vi abl e scheme of government. Although they di sagreed about
whet her a Senatorial power of anmendnment was consistent with the
necessary denocratic accountability, no one argued that the President
al one or in concert with other Executive Branch officers should
possess the power to tax or spend.

Bot h supporters and opponents of the Origination Clause in the
founding era viewed the Origination Clause as a marker for a broader
political principle: taxation should be, indeed nmust be,
denocratically account abl e. 266 Nbreover, disputes about the power of
Senatorial origination were not really debates about the inportance
of vesting taxation and appropriations policy with politically
account abl e governnent officials. Rather, the debate was really
about whet her the Senate represented an incursion of "aristocracy"

into an otherw se denocratic schenme of governnent. Supporters of

266 See generally Martin H Redish, Judicial Discipline,
Judi ci al I ndependence, and the Constitution: A Textual and
Structural Analysis, 72 S. CAL. L. Rev. 673, 673-74 (1999) (noting
that "[d]ecisions of governing political and social policy are to be
made, for the nost part, by those who are both representative of and
accountable to the popul ace" and "that ultimte accountability to the
popul ace -- if only indirectly -- served as the sine qua non of
Ameri can governnent").
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Senat ori al anmendnent powers did not view the Senate as | acking
denocratic accountability (notw thstanding that fact that Senators
were not be directly elected and served relatively long terns of
of fice).

G ven this political history, one would expect that the Suprene
Court would enforce the nondel egati on doctrine with particul ar
vigilance in the area of del egations of revenue authority. This,
however, has not been the case.

In fact, the Supreme Court expressly has rejected the idea that
del egati ons of taxing powers raise special nondel egation doctrine
concerns: "We find no support, then, for Md-Anerica s contention
that the text of the Constitution or the practices of Congress
require the application of a different and stricter non-del egation
doctrine in cases where Congress del egates discretionary authority to
t he Executive under its taxing power."2¢” NMbreover, not a single
menber of the Court dissented fromthis holding.

Even if the realities of nodern governnent preclude Congress
itself from addressing every detail associated with inplenenting a
conpl ex regul atory scheme, Congress should be required to take
responsibility for decisions to tax. Wen an agency requires those
it regulates to contribute nore to the agency than the benefit the
agency itself confers in exchange, the "fee" in question should be

deenmed a "tax," and Congress itself should be required to endorse it.
Alimted requirement of denocratic accountability in the specific
context of revenue neasures woul d not disrupt the operation of the

nodern adm nistrative state, but would ensure that political

267 Skinner v. Md-America Pipeline Co., 490 U S. 212, 222-223
(1989).
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accountability for basic tax policies rests with those elected to
make such deci sions.

The Franmers' debates over the Origination Clause reflect the
i nportance of denpbcratic accountability for revenue policies. Those
supporting a weak restriction on Senatorial origination did not do so
because they believed that taxing and spendi ng powers shoul d be
insul ated from denocratic control. Rather, those supporting an equal
voi ce for the Senate in revenue matters, |ike Janes Madi son, did not
view the Senate as intrinsically and irredeemably anti-denocratic.

At the Federal Convention, no one suggested that either the
Presi dent al one or a group of inferior Executive Branch officers
shoul d enjoy the power to inpose taxes or spend government nonies
absent a congressional appropriation.?® The only question presented
for consideration was whether the failure to apportion Senate seats
based on popul ati on made the Senate sufficiently simlar to the House
of Lords to justify strict limts on the body's ability to influence
fiscal policies directly. Notw thstanding the objections offered by
Gerry, Mason, and Randol ph, the del egates concluded that the Senate's
manner of selection and apportionnment did not require limting its
voice in matters of taxing and spending. Even so, the Origination
Cl ause reflects a synmbolic commtnent to the principle that those who
tax nmust be accountable to the people, whether directly (in the case
of the House of Representatives) or indirectly (in the case of the
Senate, prior to the ratification of the Seventeenth Amendment in

1913) .

268 But cf. J. Gregory Sidak, The President's Power of the
Purse, 1989 DwE L.J. 1162, 1183-89 (arguing that President has
i nherent power to spend nonies in aid of his constitutional duties
under Article I1).
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Even if Congress may del egate details regarding the operation
of tax laws to admi nistrative agencies, the federal courts should
ensure that Congress ultimtely bears responsibility for the decision
to separate a citizen from her noney. Moreover, the Suprene Court
has enphasi zed the need for clear lines of responsibility in its nost
recent federalismcases.?® The need for clear |ines of
responsibility is no less pressing in the context of del egations of
revenue authority.

| f, as the Suprenme Court has posited, citizens have difficulty
fixing blame when Congress forces states to undertake particul ar
actions, there is no reason to suppose that they are any better
enpowered to react when their nonthly cell phone bill reflects a 10%
surcharge for a "universal service fee." \Wen an agency enjoys
authority to design a public welfare program and to deternm ne how to
fund it, without any direct congressional input or oversight,
accountability for taxation is lost. A citizen could blane her cell
phone provider, the Comm ssion, or the Congress for the universal
service fee charges appearing on her nonthly statenments. |[In al
probability, however, the consumer will blame the service provider or
t he agency, rather than Congress, for the obligation to pay the
surcharge. 1In this way, the delegation in section 254 violates the
presunption of denocratic accountability for taxation.

I11. The Non-Del egation Doctrine and the Question of Denobcratic
Accountability

269 See New York v. United States, 505 U. S. 144, 168-69 (1992)
(noting that "where the Federal Governnment conpels States to
regul ate, the accountability of both state and federal officials is
di m ni shed").
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| ndependent of the direct effects of the Origination Clause,
congressi onal del egations of taxing authority nust conport with the
requi renments of the nondel egation doctrine. This includes both the
general rule that Congress nmust place limts on delegations to
adm ni strative agencies and a nore specific rule against inplied
del egati ons of taxing authority. As will be explained belowin some
detail, section 254 appears to conply with both doctrines as they
presently exist.

A. The Origin and Contenporary Application of the Non-
Del egation Doctrine

Al t hough Article |, section 1 of the United States Constitution
provides that "[a]ll legislative Powers herein granted shall be
vested in a Congress of the United States, "2 Congress
constitutionally may del egate responsibility to an admnistrative
agency to create regulations with the force of |aw necessary to
achieve a statutory objective. Provided that Congress establishes an
“intelligible principle” that limts an agency's deci si on making
power, the del egati on does not violate the separation of powers. The
Suprenme Court has descri bed Congress's burden when drafting a
del egation to an agency as the "channelization" or "canalization" of
t he agency's discretion.

The Suprene Court announced the nodern nondel egation doctrine

in Field v. Clark.? In Field, the Court explained "[t]hat Congress

270 U S Const. art. |, 1.

2711143 U.S. 649, 692 (1892). Sone earlier cases nake vague
references to limts on Congress's ability to del egate, but arguably
do not articulate the nmodern rul e against overly broad del egati ons of
| egi slative power to adm nistrative agencies. See Lisa Schultz
Bressman, Schecter Poultry at the MIIennium A Del egation Doctrine
for the Adm nistrative State, 109 YALE L.J. 1399, 1403-04 (2000
(briefly discussing earlier cases and arguing that "[f]or al nbst two
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cannot del egate |l egislative power to the President” and noted that
this "is a principle universally recognized as vital to the integrity
and mai nt enance of the system of government ordained by the
Constitution. "?27

The case raised a constitutional challenge to the Tariff Act of
Cct ober 1, 1890, which granted the President authority to nodify,
within pre-set ranges established by Congress, certain tariffs
wi t hout seeki ng congressi onal approval.?”® The chall engers argued
that section 3 of the Act unconstitutionally vested the President
with | egislative powers to tax and collect duties.?™

The Suprene Court sustained the delegation. |In doing so, the
Justices distingui shed between "the del egation of power to nmake the
| aw, which necessarily involves a discretion as to what it shall be,
and conferring authority or discretion as to its execution, to be
exerci sed under and in pursuance of the |aw. "2

A few years later, in J.W Hanpton, Jr. & Co. v. United

St at es, 27 Chief Justice Taft articulated the general test used to

centuries, the Suprenme Court has understood [the Article | Vesting
Clause] to limt the extent to which, or the conditions under which,
Congress may del egate its | awmaki ng power to executive or

adm nistrative officials"); but cf. Posner & Vermeule, supra note
___, at 1722 (" Nondel egation is nothing nmore than a controversi al
theory that floated around the margins of nineteenth century
constitutionalism-- a theory that wasn't clearly adopted by the
Suprenme Court until 1892, and even then only in dictum™).

212 Field, 143 U S. at 692.

273 ld. at 691.

274 ld. at 681.

275 ld. at 693-94 (quoting The Cincinnati, WImngton, and
%igggyg!le R R v. Clinton County Conmmi ssioners, 1 Chio St. 77, 88

276 276 U.S. 394 (1928).
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det erm ne whether a statute violates the nondel egati on doctrine: "If
Congress shall lay down by legislative act an intelligible principle
to which the person or body . . is directed to conform such

| egislative action is not a forbidden del egati on of |egislative
power. "2’ MNoreover, "in determ ning what [each governnental branch]
may do in seeking assistance from another branch, the extent and
character of that assistance nust be fixed according to conmon sense
and the inherent necessities of the governnmental coordination."?’8
The Suprene Court applied the doctrine nost broadly in three
cases decided in 1935 and 1936 -- the |ast gasp of the Lochner era.
Prior to 1935, the federal courts uniformy had found statutes
chal | enged on nondel egati on doctrine grounds to be constitutional.?"
In 1935, in A L.A Schechter Poultry Corporation v. United
States ("Schechter Poultry") and Panama Refini ng Conpany v. Ryan
("Panama Refining"), the Supreme Court invalidated chall enged
provi sions of the National Industrial Recovery Act of 1933 (the
"Nl RA") because Congress, at least in the Suprenme Court's view, had

not sufficiently limted the scope of the powers that it delegated to

2r ld. at 409; see also Mstretta v. United States, 488 U.S.
361, 372 (1989) (applying the "intelligible principle test" and
hol di ng that Congress did not violate the nondel egation doctrine by
establishing the United States Sentencing Commi ssion to adopt
gui del i nes binding federal judges).

218 J.W Hanpton, 276 U.S. at 406.

219 See, e.g., Federal Radio Comm v. Nelson Brothers Bond &
Mort gage, 389 U.S. 266 (1933); New York Central Securities Corp. V.
United States, 287 U. S. 12 (1932); J.W Hanpton, Jr., & Co. v. United
States, 276 U.S. 394, 409 (1928) (upholding the Tariff Act of Sept.
21, 1922 ); United States v. Grimaud, 220 U S. 506 (1911) (uphol ding
a delegation of authority to the Secretary of Agriculture, enabling
himto promul gate rul es and regul ati ons governi ng use of the national
forests).
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t he Executive Branch.?®° A year later, in Carter v. Carter Coal
Co., %% the Suprenme Court invalidated portions of the Bitum nous Coal
Conservation Act of 1935 on nondel egati on doctrine grounds.

Panama Refining involved a challenge to section 9(c) of the
NI RA, which authorized the President to restrict the transportation
of petrol eum products in interstate and foreign comrerce, and
prescribed crimnal penalties for violations of the President's
orders.?®2 |n turn, President Roosevelt issued an Executive Order

conferring on the Secretary of the Interior "all the powers vested in

the President 'for the purposes of enforcing Section 9(c)."'"?28

Chi ef Justice Hughes, witing for the majority, found that the
statutory provision failed to define adequately the circunstances and
conditi ons under which one could lawfully transport petrol eum
products.?®* Nor did the statute inpose any limtations on the
President's authority to establish policies under the N RA 22 The
Court conpl ained that "Congress left the matter to the President
wi t hout standard or rule, to be dealt with as he pl eased. "?286

Mor eover, the Court expressly rejected the argument that the

del egati on passed constitutional nuster because the President should

280 See A.L.A. Schechter Poultry Corp. v. United States, 295
U.S. 495, 541 (1935); Panama Refining Co. v. Ryan, 293 U.S. 388, 430
(1935).

281 298 U. S. 238 (1936).

282 Panama Refining, 293 U S. at 406.

283 | d

284 | d. at 417.

285 | d

286 | d. at 418.



78

be assuned to act "for what he believes to be the public good."?®
Rat her, "[t]he point is not one of notives but of constitutional
authority, for which the best of npbtives is not a substitute."?288
Five nonths after the Panama Refining decision, the Suprenme
Court took a second swi pe at the Roosevelt Adm nistration's
i npl ementation of the NTRA. In Schechter Poultry, the Justices
i nval i dated yet another provision of the Act. 28
Schechter Poultry involved a nore sweeping del egati on of
| egislative authority to the President, one authorizing the President

to approve "codes of fair conpetition" for "all trades and
i ndustries."?0 Under this authority, the President approved a "Live
Poul try Code" to govern the sale of poultry in New York.?® Schecter
Poultry, a New York conpany dealing in |live poultry, operated
sl aught erhouses in violation of this code. The conpany was charged
and convicted of crimnal charges arising fromthese code
vi ol ati ons. 292

The Suprene Court held that Congress utterly had failed to

define the term"fair conpetition,"” rendering the President

"virtually unfettered" in inplementing the statute.?®® Accordingly,

2817 ld. at 420.

288 | d.

289 Schechter Poultry, 295 U.S. 495.

290 ld. at 521-22.

291 ld. at 525-26.

292 ld. at 519.

293 |d. at 532, 542. Justice Cardozo, the sole dissenter in
Panama Refining, concurred with the majority in Schechter Poultry. He

characterized the Schechter Poultry del egation as "unconfi ned and
vagrant," a "roving commission to inquire into evils and upon
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it invalidated section 8 3 of the NIRA, observing that "Congress
cannot del egate |l egislative power to the President to exercise an
unfettered discretion to make whatever | aws he thinks nmay be needed
or advisable for the rehabilitation and expansion of trade or
i ndustry. "?2%

In Carter Coal, the Justices applied the nondel egati on doctri ne
to invalidate New Deal |egislation one last time. The Bitum nous
Coal Act of 1935 (the "BCA") created joint |abor/mnagenent boards
charged with setting the terns and conditions of enploynment in the
coal industry, as well as mninmum prices for bitum nous coal.
Section 4 of the BCA provided that these agreenents, to be known as
“the Bitum nous Coal Code," would have the force and effect of |aw
after a local district board adopted an agreenent. 2%

The Court invalidated section 4 as an overbroad del egation of
governnment power to private parties. "This is |legislative delegation
in its nost obnoxious form for it is not even delegation to an
official or an official body, presunptively disinterested, but to
private persons whose interests may be and often are adverse to the
interests of others in the sane business."?% This schene was
fundamental | y unjust because "in the very nature of things, one

person may not be entrusted with the power to regul ate the business

di scovery correct them™"™ |d. at 551.
294 ld. at 537-38.
2% See id. at 281-82.
296 ld. at 311.
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of another, and especially of a conpetitor."?®” Citing Schecter, the
Suprenme Court invalidated the program 2%
Si nce 1936, the Suprenme Court has not invalidated any federal
| egislation on the grounds that it violates the nondel egation

doctrine.?®® All the Suprene Court's subsequent nondel egati on

297 | d
298 See id. at 311-12.

299 See, e.g., Loving v. United States, 517 U.S. 748 (1996)
(uphol di ng the del egation of authority to the President to pronul gate
Rul es for Courts-Martial, specifying aggravating factors for capital
sentencing); Touby v. United States, 500 U.S. 160 (1991) (uphol ding
t he del egation of authority to the Attorney General under the
Control |l ed Substances Act); Mstretta v. United States, 488 U S. 361,
374 (1989) (upholding the del egation of authority to the United
St ates Sentencing Comm ssion); United States v. Mazurie, 419 U. S
544, 556-57 (1975) (unani nously uphol ding the delegation to Native
American tribes of authority to regulate the introduction of |iquor
to Native American reservations); United States v. Sharpnack, 355
U.S. 286, 297 (1958) (upholding the application of the Assinilative
Crimes Act to subsequently adopted state crim nal statutes); United
States ex rel. Knauff v. Shaughnessy, 338 U S. 537, 542-44 (1950)
(uphol ding the constitutionality of Presidential Proclamation 2523 as
an executive rather than | egislative power); Lichter v. United
States, 334 U.S. 742, 785-86 (1948) (upholding the del egation of
authority to deternm ne excessive profits); Fahey v. Ml lonee, 332
U.S. 245, 253 (1947) (upholding the del egation of authority to the
Federal Honme Loan Bank Board under the Home Owners' Loan Act of
1933); Anmerican Power & Light Co. v. SEC, 329 U S. 90, 105 (1946)
(uphol di ng the del egation of authority to the Securities and Exchange
Comm ssion to prevent unfair or inequitable distribution of voting
power anong security holders); Bowes v. WIIlingham 321 U S. 503,
516 (1944) (upholding the del egation of authority to the Price
Adm nistrator to restrain inflation by setting rent controls); Yakus
v. United States, 321 U S. 414, 426 (1944) (uphol ding del egati on of
authority to Price Adm nistrator to fix commodity prices that would
be fair and equitable, and would effectuate the purposes of the
Emergency Price Control Act of 1942); FPC v. Hope Natural Gas Co.,
320 U. S. 591, 600 (1944) (upholding the delegation of authority to
t he Federal Power Conm ssion to determ ne just and reasonabl e rates);
Nati onal Broadcasting Co. v. United States, 319 U. S. 190, 226 (1943)
(uphol di ng the del egati on of authority to the Federal Conmunications
Comm ssion to regul ati ng broadcast |icensing "as public interest,
conveni ence, or necessity" require); Pittsburgh Plate d ass Co. V.
NLRB, 313 U.S. 146, 165 (1941) (upholding the del egation of authority
to the National Labor Rel ations Board under the National Labor
Rel ati ons Act); Opp Cotton MIls, Inc. v. Adm nistrator, Wage and
Hour Div. of Dept. of Labor, 312 U.S. 126, 145 (1941) (upholding the
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doctrine decisions sinply invoke Chief Justice Taft's intelligible
principle test, exam ne the chall enged statute to detern ne whether
sufficient standards and statenents of purpose |limt the del egation,
and then conclude that the del egation neets the standard. 3 Thus,
t he post-New Deal decisions "display a much greater deference to
Congress' power to del egate"®! than did Panama Refini ng, Schecter
Poultry, or Carter Coal.

| ndeed, in 1974, Justice Thurgood Marshall described the
nondel egati on doctrine as "noribund."%? As a formal matter, however,
t he nondel egati on doctrine remains a part of the separation of powers

doctrine.®® |Instead of construing statutes broadly and invalidating

del egation of authority to the Adm nistrator of the Wage and Hour

Di vi si on of the Departnent of Labor to establish a uniform m ni mum
wage under the Fair Labor Standards Act); Sunshine Anthracite Coal

Co. v. Adkins, 310 U S. 381, 397 (1940) (upholding a del egation of
authority under the Bitum nous Coal Conservation Act of 1937); United
States v. Rock Royal Co-op., 307 U S. 533, 574 (1939) (upholdlng t he
Agricul tural Marketing Agreement Act); Mul ford v. Smth, 307 U S. 38,
48-49 (1939) (upholding a del egation of aut hority under the

Agricul tural Adjustment Act of 1938); Currin v. Wallace, 306 U S. 1,
15 (1939) (upholding a delegation of authority under the Federal
Tobacco I nspection Act); United States v. Curtiss-Wight Export

Corp., 299 U. S. 304, 319-22 (1936) (upholding a del egation of
authority to the President to exercise discretion in prohibiting arns
sales to certain foreign countries).

300 Synar v. United States, 626 F.Supp. 1374, 1384 (D.D.C.
1986) (three-judge panel), aff'd sub nom Bowsher v. Synar, 478 U. S.
714 (1986). Carter Coal did not apply this standard only because the
BCA's coal code provisions transferred government power directly to
private parties, an arrangenent that the Supreme Court thought to be
per se invalid. See Carter Coal, 298 U S. at 310-12. Accordingly,
it did not have to inquire into whether Congress provided sufficient
guidelines to the private parties exercising governnent power.

301 Synar, 626 F.Supp. at 1384 (quoting Opp Cotton MIIls, 312
U.S. at 145).

302 Nati onal Cable Television Ass'n v. United States, 415 U.S.
336, 353 (1974) (Marshall, J., dissenting).

303 The per curiamopinion in Synar v United States referred
to the Supreme Court's nondel egati on deci sions since Schechter and
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t hem however, the Supreme Court has used the nondel egation doctrine
to narrow the scope of legislation that it finds potentially too
vague for confort. 304

In Whitman v. Anerican Trucking Associations, Inc.,3 the
Suprene Court's npbst recent case involving the nondel egation
doctrine, the Justices sinply ratified the pre-existing trend agai nst
vi gorous enforcement of the nondel egation doctrine. The Suprene
Court roundly rejected an effort by the U S. Court of Appeals for the
District of Colunbia Circuit to resurrect the nondel egation
doctri ne. 306

The D.C. Circuit becanme the first federal court in seven
decades to apply Chief Justice Taft's "intelligible principle" test
and conclude that legislation insufficiently constrai ned an agency's
di scretion. The court invalidated the Environmental Protection
Agency's (the "EPA") construction of two Clean Air Act sections as

unconstitutional del egations of |egislative power.37 Plaintiffs

Panama Refining, stating: "Such cases indicate that while the
del egati on doctrine may be noribund, it has not yet been officially
interred by the Court." Synar, 626 F.Supp. at 1384.

304 See Industrial Union Dep't., AFL-CIO v. Anerican Petrol eum
Institute, 448 U.S. 607 (1980) ("Benzene") (interpreting anbi guous
| egislation as requiring OSHA to prove the existence of a
"significant risk™ prior to enactnment of a rule); see also Mstretta
v. United States, 488 U S. 361, 374 n.7 (1989) (noting that "[i]n
recent years, our application of the nondel egation doctrine
principally has been limted to the interpretation of statutory
texts, and, nore particularly, to giving narrow constructions to
statutory del egati ons that m ght otherw se be thought to be
unconstitutional ™).

35 531 U.S. 457 (2001).
306 See id. at 473-76.

307 American Trucking Ass'ns, Inc. v. EPA, 175 F.3d 1027, 1033
(D.C. Cir.), nodified, 195 F.3d 4 (D.C. Cir. 1999).
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chal l enged the EPA' s national anbient air quality standards ("NAAQS")
for particulate matter and ozone. 308

Rat her than sinply invalidate the problematic provisions of the
Cl ean Air Act, the panel remanded the regulations, with instructions
to the agency "to extract a determ nate standard on its own. "30°
Al t hough the court recognized that recent Suprenme Court cases have
not applied a "strong form of the nondel egati on doctrine, "39 t he
panel argued that the remarkable scope of the del egation at issue,
coupled with its potential real-world effects, required the court to
break with the consistent general trend of sustaining virtually any
del egati on, however open-ended or vague. 3! Because the EPA's
construction of its statutory authority was so unconstrained as to
potentially "send industry not just to the brink but hurtling over

it,"3%?2 the Constitution required a nore precise' del egation” rather
than the generally appropriate "vague del egation. "33
The D.C. Circuit's decision proved to be remarkably

controversial and generated consi derabl e negative commentary. 3“4 The

38 ]d. at 1033.

309 See id. at 1038 (citing and quoting Lockout/Tagout |, 938
F.2d at 1313) (holding that "[w] here (as here) statutory |anguage and
an existing agency interpretation involve an unconstitutional
del egati on of power, but an interpretation wi thout the constitutional
weakness is or nay be avail able, our response is not to strike down
the statute but to give the agency an opportunity to extract a
determ nate standard of its own")).

310 | d

311 See id. at 1037-38.
312 ld. at 1037.

313 | d

314 See, e.g., Mark Seidenfeld & JimRossi, The Fal se Proni se
of the 'New Nondel egation Doctrine, 76 NoOrrRe DAME L. Rev. 1 (2000);
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Suprenme Court granted review and enphatically reversed the D.C.
Circuit, thereby ending the nondel egati on doctrine's Nornma Desnond-
like return to nodern separation of powers doctrine.

Witing for the majority, Justice Scalia enphatically held that
"[t]he scope of discretion § 109(b)(1) allows is in fact well within
the outer limts of our nondel egation precedents."3® He expl ai ned
that "[i]n a del egation challenge, the constitutional question is
whet her the statute has del egated | egislative power to the agency. "3
Al'l legislative powers belong to the Congress and the Constitution

"permts no del egation of these powers."37 |f a statute purports to

Richard J. Pierce, The Inherent Limts on Judicial Control of Agency
Di scretion, 52 ADMN. L. Rev. 63 (2000); Cass Sunstein, |Is the Clean
Air Act Unconstitutional?, 98 McH L. Rev. 303 (1999); but cf. Lisa
Schultz Bressman, Disciplining Delegation After Whitman v. Anerican
Trucki ng Ass'ns, 87 CoRNELL L. Rev. 452, 460-62, 483-85 (2002)
(arguing that requiring adm nistrative agencies to promul gate and
honor standards limting their discretion advances "i nportant
denocratic values,"” notably including "accountability, fairness,
rationality, and regularity,” and warning that "[u]nguided

adm ni strative discretion is a threat to denocratic val ues, even if
del egation itself is not").

315 Anerican Trucking Ass'ns, 531 U S. at 474.
316 |d. at 472.

317 ld. Eric Posner and Adrian Vernuele have put forth a
novel argunment that suggests that the nondel egati on doctrine either
does not, or should not, exist. See Posner & Vermnuele, supra note
___, at 1721-24. They agree with Justice Scalia "that the
Constitution bars the 'delegation of |egislative power."" |d. at
1723. Posner and Vernuel e di spute, however, that |egislation
routinely characterized as del egating "l egislative" powers actually
does so. "A statutory grant of authority to the executive isn't a
transfer of legislative power, but an exercise of |egislative power."
Thus, when Executive Branch officers act on del egated authority, they
"are exercising executive power, not |egislative power." Id.; but
see Gary Lawson, Del egations and Original Meaning, 88 VA L. REv.
327, 344 (2002) ("Something is not an exercise of executive power
nerely because it is carried out by an executive official; it is
executive if it falls within the sphere of activity contained within
t he ei ghteenth-century understandi ng of 'Executive Power.'").
I nterestingly, Posner and Vernuel e do not engage the Framers' debates
over control of the taxing powers, nor do they nmake any effort to
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vest an Executive Branch entity with | egislative powers, the statute
is void. Moreover, "[t]he idea that the an agency can cure an
unconstitutionally standardl ess del egati on of power by declining to
exerci se sone of that power seens to us internally contradictory."3!8
"Whet her the statute del egates | egislative power is a question for
the courts, and an agency's voluntary sel f-denial has no bearing upon
t he answer . 319

The Justices concluded that the Clean Air Act provisions
supplied a sufficient "intelligible principle” tolimt the scope of
t he agency's discretion and therefore did not transfer "legislative
powers" to the EPA. 30 Justice Scalia cautioned that "we have 'al npst
never felt qualified to second-guess Congress regarding the

perm ssi bl e degree of policy judgnent that can be left to those

engage the Origination Clause. See Posner & Vermuele, supra note
___, at 1733-41. They do note that "[i]n its | atest dism ssal of
Waynman' s theory of nondel egabl e powers, the Court held that even the
t axi ng power could be conferred upon federal agencies, subject only

to the usual intelligible principle test.” 1d. at 1756. Although
this is accurate in a strict sense, the question of del egating taxing
powers to agencies raises deeper -- and harder -- questions than
Posner and Vernuel e acknow edge in their Essay. It may be true, in a

generic sense, that "nothing in the | anguage or structure of the
Constitution supports” the view that del egati ons of |awnaki ng power
to agencies violate the separation of powers. 1d. at 1762; but cf.
Lawson, supra, at 344 (arguing that |aw creation represents a
fundamental ly core legislative function and argui ng that "Congress
cannot transform | awmaki ng into execution (or judging) by the sinple
expedi ent of enacting a statute"). The Origination Cl ause, and the

debates surrounding it, |lend significant support to the idea that
Congress -- and not the Executive Branch -- has a special duty to
take institutional responsibility for revenue neasures. See supra
text and acconpanyi ng notes to

318 |d. at 473.
319 | d
320 See id. at 473-76.
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executing or applying the law. '"31 The Court |eft the door open just
a crack for future nondel egation doctrine chall enges, noting that
"t he degree of agency discretion that is acceptable varies according
to the scope of the power congressionally conferred."3?2 But the nmain
poi nt was clear: nost statutes del egating vast authority to
adm ni strative agencies do not raise serious separation of powers
guesti ons.

The Suprene Court's reluctance to enforce the nondel egati on
doctrine is not difficult to understand. As Professor Manning has
observed, "enforcenent of the nondel egati on doctrine necessarily
reduces to the question whether a statute confers too nuch
di scretion."32 "Wthout a reliable netric (other than an |-know-it-
when-|-see-it test), the Court has |ong doubted its capacity to nake
principled judgments about such questions of degree. "3

Prof essor Sunstein's shares very simlar concerns. He notes
that "the real question is: How much executive discretion is too
much to count as 'executive' ?"32 The distinction between a
perm ssi bl e del egation and an inperm ssible transfer of core
| egi sl ative power "cannot depend on anything qualitative; the issue
is a quantitative one."3%¢ Because of these problens, "the

overwhel m ng |ikelihood is that judicial enforcement of the doctrine

321 1d. at 474-75 (quoting and citing Mstretta v. United
States, 488 U.S. 361, 416 (1989) (Scalia, J., dissenting)).

322 ld. at 475.
323 Manni ng, supra note __ , at 241-42.
324 ld. at 242.
325 Sunstein, supra note ___, at 326-27.

326 ]d. at 326.
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woul d produce ad hoc, highly discretionary rulings, giving little
gui dance to the lower courts or to Congress itself."3%

Sunstein warns that "[b]ecause the underlying issue is one of
degree, decisions invalidating statutes as unduly open-ended are
likely to suffer fromthe appearance, and perhaps reality, of
judicial hostility to the particul ar program at issue."3%?® Nbreover,

beyond "the considerable difficulty of principled enforcenent,” lies
t he "absence of reason to believe that the conventional doctrine
woul d be nore good than harm for nodern governnent."32°

B. The Specific Prohibition Against |nplied Del egati ons of
Taxi ng Authority

In addition to the generic prohibition against the del egation
of legislative power to an adninistrative agency, a nore specific
rule prohibits inplied delegations of taxing authority to
adm ni strative agencies. The rule sounds nmuch nore categorical in
theory than it operates in practice. |In theory, Congress nust take

responsibility for any revenue generating measure, whether in the

27 1d. at 327. Professor Gary Lawson's test for an
i nperm ssi ble del egation seens to suffer fromthe precise flaws that
Sunstein identifies. Lawson argues that "[t]he |ine between
| egi sl ative and executive power (or between |egislative and judici al
power) nust be drawn in the context of each particular statutory

scheme." Lawson, supra note __ , at 376. This is all well and good
as a matter of abstract theory, but he continues: "In every case,
Congress nust make the central, fundanmental decisions, but Congress
can leave ancillary matters to the President or the courts.” 1d. at

376-77. This definition is an open invitation to judici al
subjectivity. No matter how hard a judge attenpts to enforce these
lines, she will be subject to the objection that she sinply dislikes
the regul atory schene Congress has enact ed.

328 |d. at 327.
329 1d. at 328.
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formof a law or a regulation.309 Congress nmay not escape political
responsibility for raising taxes by the sinple expedient of
del egating that power to an agency, whether it be the Internal
Revenue Service or the Customs Service.

In practice, the rule devolves to a nere prohibition against an
agency unilaterally raising revenue without any congressi onal
aut hori zation. 3! Broad or vague congressional authorizations,
| eaving much of the heavy lifting to an adm nistrative agency to work
out, do not violate the canon agai nst del egating taxing authority to
an agency. 32 This neans that Congress may, to a |arge extent, charge
an agency with achieving particular ends and al so del egate the neans

of funding these efforts to the agency itself.

The characterization of a charge as a "fee" or a "tax" could

have i nportant inplications for the nondel egation argunment. After
all, nunerous agencies of the federal government charge "user fees"”
incident to their daily operations. Moreover, for many years now,
Congress has required agencies to recover certain operating expenses

as a matter of course.3¥ As it turns out, the characterization of a

governnment charge as a "fee" or "tax" proves to be far |ess inportant

330 See National Cable Television Ass'n v. United States, 415
U.S. 336, 340-42 (1974); Federal Power Comm n v. New Engl and Power
Co., 415 U.S. 345, 349-51 (1974).

331 See Skinner v. Md-Anerica Pipeline Co., 490 U S. 212,
222-24 (1989).

332 See id.

333  See, e.g., Independent Offices Appropriation Act, 31
US. C 8 9701 (requiring that federal agencies providing benefits to
private sector entities in formof |icenses or other useful services
be "self-sustaining to the full extent possible" and mandati ng user
fees that are "fair and equitable" to those receiving such benefits).
Congress enacted this law in 1952. See 65 Stat. 290 (1952).
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than the clarity with which Congress vests the agency with authority
to i npose the charge.

I n National Cable Tel evision Association v. United States, 3%
the Suprene Court of the United States had to deci de whether the
Federal Conmuni cations Commi ssion |lawfully had i nposed a charge on
conmmunity antenna tel evision service providers. The Association
argued that the "fee" was really an unauthorized tax. The Commi ssion
claimed authority to recover the costs of regulating the cable
i ndustry on the basis of the Independent O fices Appropriation Act
("1 OAA") . 335

Acting under authority of the 10AA, the Commission initially
i npl emented only very npdest user fees on persons and entities
seeking |licenses and other services. Congress indicated some
di spl easure with the paltry revenue generated under the initial fee
schedul e and the Conm ssion responded by raising user fees to
generate nore cash.3%% |t established a "user fee" of 30 cents per
subscri ber on community antenna cabl e systems, regardl ess of whether
a particular CATV system had sought any services fromthe Conmi ssion
at all. The 30 cent fee represented the Comm ssion's esti mted

"value to the recipient"” of its regulatory services. 3%

If the user fee constituted a "tax," it was not authorized by

t he I ndependent Offices Appropriations Act and quite possibly coul d

334 Nati onal Cable Television Ass'n v. United States, 415 U.S.
336 (1974).

3B 31 U.S.C. § 483(a).
336 See National Cable Television Ass'n, 415 U.S. at 339-40.
337 |d. at 340.
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not be authorized wi thout violating the nondel egati on doctri ne. 3%
Al t hough " Congress may sel ect the subjects of taxation, choosing some
and omtting others, "3 an agency cannot constitutionally exercise
this sort of discretion to establish tax policy because "[t]axation
is a legislative function."30 A "user fee," on the other hand, would
be consistent with the Act and would not inplicate any serious
separati on of powers questions. 3

In order to avoid a nondel egati on problem Justice Dougl as read
t he I ndependent Offices Appropriation Act narrowy: "The phrase
‘value to the recipient' is, we believe, the neasure of the
aut hori zed fee."3%2 Thus, the Act did not authorize an agency to
assess user fees that exceeded the value of the benefit that the
agency bestowed on the user.

In the case at bar, the Comm ssion had assessed all the costs
of regul ation agai nst the CATV operators, regardless of whether those
costs directly benefited the CATV operators particularly (as opposed
to the general public).%2® To the extent that the Conm ssion's annual

30 cent per subscriber fee exceeded the value of the services that

338 ld. at 340-43.
339 Sonzinsky v. United States, 300 U. S. 506, 512-14 (1937).
340 NCTA, 415 U.S. at 340.

341 See Seafarers Int'l Union v. United States Coast Guard, 81
F.3d 179, 182-83, 186 (D.C. Cir. 1996) (noting that "fees [under the
| OAA] cannot be charged based on a perceived furthering of public
policy goals if those fees are unrelated to a specific service
provi ded by the agency to an identifiable recipient” and hol di ng that
"there nust always be a statutory basis for any requirenments giving
rise to a fee").

342 NCTA, 415 U. S. at 342-43.
343 See id. at 343-44.
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t he Comm ssion provided to the CATV operators, the Act did not
authorize it and, because it constituted an unauthorized tax, was
nul | and voi d.
In reaching this conclusion, the Court took some effort to

distinguish a tax froma fee. Only a legislative body may | evy a

tax" and a tax nmay be based solely on ability to pay, w thout regard
to any benefit conferred on the taxpayer.3“ A "fee" constitutes a
charge that an agency exacts in return for a benefit voluntarily
sought by the payer.3*® An agency usually bestows a fee-based benefit
only upon those paying the fee, and not upon society as a whol e. 34
The Suprene Court remanded the case to permt the Conm ssion to
eval uate and, if necessary, revise the user fee structure applicable
to CATV operators. 34

I n a conmpani on case, Federal Power Conm ssion v. New Engl and
Power Conpany, %*® the Suprenme Court repeated its gloss on the
| ndependent Office Appropriations Act and held that the Federal Power
Comm ssi on could not assess fees against persons or entities having
no pendi ng regul atory busi ness before the agency.
The Court held that only "specific charges for specific services to

specific individuals or conpani es" could be assessed under the

| OAA. 34 The FPC could not assess and coll ect generic fees from

344 ld. at 340.

345 See id. at 340-41.
346 ld. at 341.

347 ld. at 344.

38 415 U.S. 345 (1974).
349 ld. at 349.
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persons or entities having no pendi ng busi ness before the agency:

"the 'fee' presupposes an application whether by a single conpany or
by a group of conpanies."39 This construction of the Act "ke[pt] it
within the boundaries of the 'fee' system and away fromthe domain of
'taxes.' "3t

In recent decisions, federal courts have foll owed these general
definitions in determ ning whether a charge constitutes a tax or a
fee and have sharpened themto apply to vari ous governnent charges.
Eval uating the nature of a charge for the purposes of the federal Tax
| njunction Act (the "TIA") provides an instructive exanple.

In Valero Terrestrial Corp. v. Caffrey,®? the U S. Court of
Appeal s for the Fourth Judicial Circuit surveyed the rel evant case
| aw and provi ded an excellent summary of the rules that govern in TIA
cases. Under the TIA, the concept of a "tax" has a somewhat broader
scope than permtted under either the NCTA or New Engl and Power
gl osses. 32 The Val ero panel explained that the characteristics of a
"classic tax" are easily distinguishable fromthe characteristics of
a "classic fee."

A "classic tax" is a charge inposed by a |legislative body upon
a |large portion of society in order to raise revenues that wll

benefit society at large.®* By way of contrast, a "classic fee" is a

350 | (.
%1 |d. at 351.

352 Valero Terrestrial Corp. v. Caffrey, 205 F.3d 130 (4th
Cir. 2000).

%3 |d. at 134 (citing Tranel v. Schrader, 505 F.2d 1310, 1315
(5th Cir. 1975)).

354 ld. (citing San Juan Cellul ar Tel ephone Co. v. Pub. Serv.
Commi n, 967 F.2d at 685 (1st Cir. 1992)); see also United States v.
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charge that an adm nistrative agency inposes upon persons or entities
that are subject to its regulation. The fee may serve a direct
regul atory purpose or a nore indirect purpose such as raising noney
for a specific account to help fund the agency's expenses. 3%°
Unfortunately, few charges fall directly into one of these
cat egori es.

Courts determ ne whether a charge is a tax or a fee for the
pur poses of the TIA by using a three part test. This test considers
"(1) what entity inposes the charge; (2) what population is subject
to the charge; and (3) what purposes are served by the use of the
noni es obtai ned by the charge."3% Often, the results of this test
will include characteristics of both a tax and a fee. Wen this
occurs, courts consider the third factor to be the npst inportant in
maki ng their ultinmte decision.?” Wen applying the third (and
di spositive) factor, the general rule is that if the fund benefits
t he general community, then the charge represents a tax, whereas if
only sel ect persons or entities enjoy the benefits, the charge

constitutes a fee. 3%

Ri ver Coal Co., Inc., 748 F.2d 1103, 1106 (6th Cir. 1984) (reasoning
t hat an"abandoned m ne reclamation fee "[u]lnlike the permt fee. .
does not confer a benefit on the operator different fromthat enjoyed
by general public when environnental conditions are inproved" and

hol ding that the fee "has the essential characteristics of a tax, and
we conclude it is a '"tax' for purposes [of the Bankruptcy Act].").

355 Val ero, 205 F.3d at 134.
356 | d

357 Valero, 205 F.3d at 134 (citing South Carolina v. Bl ock,
717 F.2d at 887 (4th Cir. 1983)).

%8 |d. at 134.
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The Export Clause of Article | of the Constitution provides yet
anot her context in which the federal courts have assessed the nature
of a governnent charge.3®° The Suprene Court consistently has held
that this clause prohibits Congress frominposing any tax on exports,
but permts a "user fee" designed to conpensate the government for
benefits, services, or facilities provided to an exporter.3%9 |n this
context, the Suprene Court has held that a charge based on the val ue
of cargo, rather than on a fair approximtion of benefits, services,
or facilities, constitutes an inpernissible tax rather than a
permn ssi bl e user fee. 3!

In United States v. U.S. Shoe Corporation, United States Shoe
brought a chal |l enge agai nst the Harbor Maintenance Tax ("HMI"), 362
whi ch i nposed charges based on the value of the cargo being
shi pped. %2 The Suprenme Court invalidated the HMI on Export Cl ause
grounds.

Justice G nsbhurg explained that to "qualify as a pernissible
user fee," a charge nust relate to "a fair approxinmtion of services,
facilities, or benefits furnished to the exporters."3%4 The Suprene

Court noted that in the case of the HMI, "[t]he val ue of export

3%  See U.S. Const. art. I, 8 9, cl. 5 ("No Tax or Duty shal
be laid on Articles exported fromany State."); see also United
States v. U. S. Shoe Corp., 523 U S. 360, 362-63 (1998).

30 ]1d. at 363 (citing Pace v. Burgess, 92 U S. 372, 375-76
(1876)).

361 |d. at 3609.
362 See 26 U.S.C. § 4461(a).

363  See United States Shoe, 523 U. S. at 363 ("[t]he charge is
currently set at .125 percent of the cargo's val ue").

%4 1d. at 363.
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cargo. . . does not correlate reliably with the federal harbor
services used or usable by the exporter."35 |n order to "'guard
against. . .the inposition of a [tax] under the pretext of fixing a
fee," the Court held "that the HMI violates the Export Cl ause as
applied to exports."36 Although "[t]his does not nean that exporters
are exenpt fromany and all user fees designed to defray the cost of

har bor devel opment and mai nt enance,” the Court enphasized that "[i]t
does nmean, however, that such a fee nust fairly match the exporters'
use of port services and facilities."3%

Thus, the determ nation of whether a charge constitutes a tax
or a fee turns on the purposes served by the noney collected. That
sai d, one should be careful not to put too rmuch stock in U S. Shoe as
an absolute rule against the inposition of fees that exceed the exact
val ue conveyed to the person or entity paying it. Justice G nsburg
carefully distinguished other areas in which the federal courts nust
characteri ze charges as "taxes" or "fees" and enphasi zed that the
Suprenme Court enforces the Export Clause with particular vigilance. 368

Uni versal service charges probably should be characterized as

"taxes" rather than "fees." Because an adm nistrative agency, the

%5 ]d. at 369.

366 ]d. at 370 (citing and quoting Pace v. Burgess, 92 U S. at
376) .

367 | d

368  See id. at 367-39 (noting that Supreme Court has uphel d
"fees" levied on awards fromthe Iran-United States Clainms Tribunal
agai nst a Taki ngs Cl ause chall enge, on state-owned and operated
aircraft against a sovereign inmunity claim and on passengers using
ai rports against a dormant commerce cl ause chal |l enge and suggesti ng
t hat these chall enges involved "l ess exacting" provisions than the
Export Cl ause).
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Comm ssion, |evies these charges, the first part of the Valero test
shows the characteristic of a fee.

The second part of the test considers who nust pay the charges.
The Comm ssion woul d probably assert that this part of the test shows
anot her characteristic of a fee because only tel econmunications
service providers are directly subject to the universal service
charges. But this is a very superficial analysis.
Tel ecomruni cations carriers directly pass through all universal
service charges to their custoners. Mst do so by including a
separate line itemon the subscriber's nonthly bill.3%° Because 93.8%
of American househol ds have tel ephones in their honmes a vast nmmpjority
of the population is subject to these charges.?®° Thus, the universal
service charges are widely shared by the entire population. This
supports the conclusion that they are a tax, rather than a fee.

The third and nost inportant part of the Valero test -- which
al so controlled in U S. Shoe -- focuses on how the fees are spent:
preci sely who benefits from universal service fees and to what
degree? The Commi ssion clains that the primary purpose of these
funds is to expand and mai ntain universal service, in order to
provide a fair price for telecomruni cations services in high cost and
rural areas. The agency further contends that the real beneficiaries
of universal service include the narrow categories of high cost and

rural consuners who will gain nore affordable access to

369 See John C. Roberts, The Sources of Statutory Meaning: An
Ar chaeol ogi cal Case Study of the 1996 Tel econmuni cations Act, 53 SMJ
L. Rev. 143, 162 (2000).

3710 See 14 FCC Rec. 21,177 (1999).
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t el ecomruni cati ons service, and the teleconmunications providers
t hemsel ves, due to the expanded tel econmuni cati ons network. 371

Thus, because the beneficiaries are specified and narrow groups
and not the general public, universal service charges show anot her
characteristic of a "fee." This argunment is not w thout force,
except for the fact that subsidizing telecomruni cation services for
hi gh cost and rural areas does not constitute the only use for
uni versal service funds. 32

Provi di ng di scounted internet access for schools, libraries,
and rural health facilities represents another goal set forth in
section 254. The cost associated with providing this access still
falls solely with the tel ecomruni cati ons providers, even though they
often will not be providing either the wiring or Internet service
subsi di zed by the universal service charges.

It is difficult to see how those paying the charge benefit
directly fromfunding these services. O course, by the same |ogic
t hat both consuners and tel ecommuni cations service providers benefit
from an expandi ng tel ecommuni cati ons network, one could al so argue
t hat tel ecomruni cati ons consunmers and service providers also benefit
fromthe expanded Internet capabilities that universal service
subsidies facilitate. But this argunent proves too nuch. In fact,
the entire general population also benefits fromnore accessible and

hi gher quality education and health care opportunities created

t hrough enhanced access to the Internet. The diffuse nature of the
benefits associated with the schools, libraries, and rural health
371 See Tex. Office of Pub. Util. Counsel v. FCC, 183 F. 3d

393, 428 (5th Gir. 1999).
372 See 47 U.S.C. § 254(b)(3).
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care provider subsidy programs suggest that the charge constitutes a
t ax.

Uni versal service charges also seemto resenble taxes rather
than fees when considering the U S. Shoe test.®2 For the purposes of
uni versal service, this test states that a charge nust directly
relate to the cost of the benefit rendered by the agency. In that
respect, the charges for each tel ecommuni cati ons provider should be
based on the benefit it receives fromthe expanded tel ecommuni cati ons
net wor k. However, universal service charges are not based on the
benefits conferred by the Conm ssion, they are based on the
Comm ssion's perceived need for funds to underwite the program
Mor eover, the assessnments bear no relationship to net benefits -- the
Comm ssi on assesses universal service support charges based on the
amount of revenue each provider makes over a period of tine.

This appears to be simlar to the charge in U S. Shoe, the HMI,
that the Custons Service assessed based on val ue of cargo, rather
t han the extent and manner of a shipper's port use. Just as the
Suprenme Court found that the HMI constituted a tax because it bore no
relation to the benefits the governnent conferred on the payor, the
uni versal service charges do not convey a benefit proportionate to
the charge and therefore constitute "taxes" rather than "fees."

In the end, it nmay not matter a great deal whether one can

formal ly characterize universal service charges as a "fee" rather
than tax. In Md-Anerica Pipeline Conpany, 34 a case rejecting a

nondel egati on challenge to a user fee, the Suprenme Court did not put

373 See U.S. Shoe, 523 U.S. at 363, 367-70.
874 Skinner v. Md-America Pipeline Co., 490 U S. 212 (1989).
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much enphasis on the characterization of the charge as a "tax" or

"fee," but seened to assunme that the user fee at issue constituted a

tax" for purposes of applying the nondel egati on doctri ne.
The Consol i dated Omi bus Budget Reconciliation Act of 1985
("COBRA") included a provision that directed the Secretary of
Transportation "to establish a schedul e of fees based on the usage,
in reasonable relationship to volune-mles, nles, revenues, or an
appropriate conbi nation thereof, of natural gas and hazardous |iquid
pi pelines."3% Any entity operating pipeline facilitates subject to
ei ther the Hazardous Liquid Pipeline Safety Act of 1979 or the
Natural Gas Pipeline Safety Act of 1968 would be |liable for the
annual user fees.3®¢ The statute dedicated the revenues generated by
the user fees to paying the enforcenent and adninistrative costs
associated with the pipeline safety acts.?®” Finally, the Departnent
of Transportation could not assess fees in excess of "105 percent of
t he aggregate appropriations made for such fiscal year for activities
to be funded by such fees,"3%8 i.e., Congress would itself establish
the ceiling for the net fees to be collected by the Departnent on an
annual basis.

M d- Anerica operated a pipeline subject to the Hazardous Liquid
Pi peline Safety Act and received an assessnment of $53,023.52 for

1986.3%% |t paid the fee under protest and i nmedi ately sued for a

375 49 U.S.C. App. § 1682a.

376 1d. at § 1682a(a).

7 1d. at § 1682a(c).

378 1d. at 1682a(d).

379 M d-Anmerica Pipeline Co., 490 U. S. at 217.
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refund in federal district court. The district court, adopting a
magi strate judge's decision, held that the pipeline safety fee
program represented an unconstitutional delegation of the taxing
power to the Departnment because "Congress did not give the kind of
gui dance to the Secretary necessary to avoid the conclusion that
Congress had unconstitutionally del egated its taxing power to the
Executive Branch."380 A direct appeal to the Suprene Court foll owed.

The Suprene Court proceeded directly to the nondel egation
guestion without pausing to consider whether the pipeline safety
assessnents constituted "fees" or "taxes" for purposes of National

Cabl e Tel evi si on Association. Holding that no support existed "for
M d- Anrerica's contention that the text of the Constitution or the
practices of Congress require the application of a different and
stricter non-del egation doctrine in cases where Congress del egates
di scretionary authority to the Executive under its taxing power," it
reversed the | ower court. 38!

In light of this conclusion, the Court found it unnecessary to
deci de "the threshold question that so exercised the District Court
whet her the pipeline safety users 'fees' created by 8§ 7005 are nore
properly thought of as a form of taxation because sone of the
adm ni strative costs paid by the regulated parties actually inure to
t he benefit of the public rather than directly to the benefit of

those parties."%? |nstead, the Court held that "[e]ven if the user

fees are a form of taxation, we hold that the del egati on of

380  |d. at 217-18.
1 ]d. at 222.
82 |d. at 223.
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di scretionary authority under Congress' taxing power is subject to no
constitutional scrutiny greater than that we have applied to other
non-del egati on chal | enges. " 38

The M d- Anerica Pipeline Court did not overrule either National
Cabl e Tel evi si on Associ ation or New Engl and Power Conpany. |nstead,
it distinguished themfromthe case at bar by noting that these cases
"stand only for the proposition that Congress nust indicate clearly
its intention to delegate to the Executive the discretionary
authority to recover adm nistrative costs not inuring directly to the
benefit of the regulated parties by inposing additional financial
burdens, whether characterized as 'fees' or 'taxes,' on those
parties. "3 Nbreover, "any such del egation nust neet the nornal
requi renents of the nondel egati on doctrine. "3

Earlier in the opinion, the Court took some pains to
denonstrate the circunmscri bed nature of the del egation at issue.
Witing for a unani nous Court, Justice O Connor noted that program
l[imted the universe of persons and entities fromwhomthe Secretary
could collect fees, that the funds could be used only for purposes of
adm nistering the safety acts, and that the fees had to be set
generically based on considerations |limted to volune mles, nles,
or revenues. 386

Per haps nost inportantly "the Secretary has no discretion

what ever to expand the budget for adm nistering the Pipeline Safety

383 | (.
38  |d. at 224.
385 | (.

38  |d. at 219.
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Act because the ceiling on aggregate fees that may be collected in
any fiscal year is set at 105 percent of the aggregate appropriations
made by Congress for that fiscal year."3%8 |In |ight of these
l[imtations, the Justices had "no doubt that these nultiple
restrictions Congress has placed on the Secretary's discretion to
assess pipeline safety user fees satisfy the constitutional
requi renents of the nondel egation doctrine as we have previously
articul ated them "388

The upshot is that one need not westle with the
characteri zation of the universal service charges as "fees" or
"taxes" if the underlying programitself satisfies the general
requi renents of the nondel egation doctrine. Even a tax nay be
del egat ed, provided that Congress authorizes the charge by a clear
statenent .38 As Justice O Connor explained in Md-Anerica Pipeline,
"[flromits earliest days to the present, Congress, when enacting tax
| egi slation, has varied the degree of specificity and the consequent
degree of discretionary authority del egated to the Executive in such

enact nent s. " 3%

7 1d. at 220.

388 | d

389  See Sunstein, supra note ___, at 331-32 (noting that
certain clear statenent canons, such as rule against retroactive
regul ati ons absent express authorization, have the effect of limting

del egations to adm nistrative agencies and al so i npose an
"institutional requirenment” that "Congress nmust make that choice
explicitly and take the political heat for deciding to do so0"); see
al so Manning, supra note __, at 271 ("The central aim of the

nondel egati on doctrine is to pronote specific rather than general

| egi slative policy-making--that is, to induce Congress to filter nore
preci se policies through the process of bicaneralismand present ment
rat her than | eaving such policies to be el aborated by agencies or
courts outside the |egislative process.").

30 M d-Anerica Pipeline Co., 490 U.S. at 221.
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Al t hough the M d- Anmerica Pipeline Court rejected a special --
and stricter -- nondel egation doctrine for del egati ons of revenue
authority, the clear statement rule has some potential bite. In
Thomas v. Network Solutions, Inc., % the United States Court of
Appeal s for the District of Colunbia Circuit rejected an effort by
t he National Science Foundation ("NSF") to collect special fees when
registering Internet domain nanmes. Acting under contract with NSF
Net wor k Sol utions registered Internet domain names for a fee. Donmin
name registrants paid "a one time registration fee of $100 for the
first two-year period, and $50 per year thereafter, with 70 percent
of the fees going to Network Solutions as 'consideration for the
services provided,' and 30 percent set aside, in a custodial account
hel d by Network Sol utions on NSF's behalf, for preserving and
enhancing the 'Intellectual Infrastructure of the Internet.'"3°? The
30 percent supplenental assessnent for registration "was di scontinued
for registrations nade on or after April 1, 1998. "3%

Essentially, from Septenber 14, 1995, to April 1, 1998, NSF

assessed and col |l ected an unauthorized fee on all persons and

entities registering internet names involving ".com .org," ".net,
and ".edu" dommi n nanmes. 3% The case squares with National Cable
Tel evi si on Associ ati on and New Engl and Power Conpany al nost
perfectly: an adnministrative agency attenpted to assess fees that

went beyond the scope of its statutory authority (including the

391 176 F.3d 500 (D.C. Cir. 1999).
392 ld. at 505.
393 1 d.

394 Id. at 504-05.
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| ndependent Offices Appropriation Act®%®). The additional 30 percent
assessnent that exceeded the actual cost of adm nistering the domain
name registration programwas entirely ultra vires.
Neither the D.C. Circuit nor the federal district court
consi dered the threshold question whether the 30 percent add on

constituted a "tax" or a "fee" very difficult. Both courts easily

concl uded that the unauthorized charge was a "tax" for purposes of
Nat i onal Cabl e Tel evi si on Associ ati on and New Engl and Power Conpany.
The D.C. Circuit explained that "[t]o begin, we shall assune,
arguendo, that the 30 percent portion of the domain name registration
fee Network Sol utions collected and held for NSF constituted an
illegal tax because, as the district court decided, NSF | acked
congressi onal authorization."3% As in Md-Anmerica Pipeline, the
t ax/ f ee question becanme conflated with the | arger del egation
guesti on.

| f Congress delegates clearly and with the requisite

specificity, it sinply does not matter whether one characterizes the

charge as a "fee" or a "tax. Congress may del egate responsibility
for implenenting either a fee or a tax to an adnmi nistrative agency.
An agency, however, utterly lacks any unilateral authority to assess
either fees or taxes absent sone sort of congressional authorization.
Accordingly, one may put aside the ultimte resolution of whether

uni versal service charges are "taxes" rather than "fees" until

engaging in a nore general nondel egation doctrine analysis -- an

3 31 U.S.C. § 9701

3% Network Solutions, 176 F.3d at 506; see also Thomms v.
Net work Sol utions, Inc., 1998 U S. Dist. Lexis 14696, at *7 ("There
is no dispute that the Preservation Assessnment, as inposed by NSF in
1995, is an illegal tax.").
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anal ysis that will noot the fee/tax dichotomy. Under M d-Anerica

Pi peline, the real question is not whether a particular charge is a

"fee" or a "tax," but rather whether Congress has taken sufficient
responsibility for establishing it.

C. The Theory Applied: Does Section 254 Violate the
Nondel egati on Doctrine?

As noted earlier, sonme commentators have argued that section
254, which establishes the universal service program violates the
nondel egati on doctrine.3®7 The nondel egati on doctrine requires only
t hat "Congress delineate[ ] the general policy, the public agency
which is to apply it, and the boundaries of the del egated
aut hority. "3

In the case of section 254, Congress has established both the
obj ects of the program and the neans of paying for the attai nment of
t hose objects. It would be very hard to nake a pl ausi ble clai mthat
the delegation is too open ended to survive generic del egation
doctrine scrutiny. 3

| ndeed, one nust entirely disregard the nost recent Suprene
Court precedents regardi ng the non-del egati on doctrine to advance
such argunments. Fairly read, the Supreme Court's decisions strongly

suggest that section 254 does not constitute an unlawful del egation

397 See Barbara A. Cherry & Donald D. Nystrom Universa
Service Contributions: An Unconstitutional Del egation of Taxing
Power, 2000 L. Rev. MS. U.-D.C.L. 107 (2000).

3% Anmerican Power & Light Co. v. Securities and Exchange
Commin, 329 U.S. 90, 105 (1946); see supra text and acconpanyi ng
notes = to __ (discussing the nondel egati on doctrine).

399 But cf. Cherry, supra note __ , at 123-36 (arguing,
sonewhat unpersuasively, to the contrary).
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of the taxing power, nor does it violate the nore generic prohibition
agai nst unconstrai ned del egati ons of policy nmaking authority. 40

This conclusion is less an indictnment of the critics of the
uni versal service programthan a reflection of the noribund state of
t he nondel egati on doctrine. Unlike NCTA and New Engl and Power, and
consistent with M d-Anerica Pipeline, Congress has del egated revenue
raising authority to the Federal Communicati ons Conm ssion to fund
t he universal service program Although this delegation is, de

facto, a limted power to inpose taxes on communi cati ons services,

400 But cf. Barbara A. Cherry, Challenging the
Constitutionality of Universal Service Contributions: Witmn v.
Ameri can Trucking Associations, Inc., 2001 L. Rev. MS. U -D.C. L. 423
(2001) ("In light of Whitman. . . there should be renewed efforts to
review the constitutionality of the universal service provisions of
section 254 by the courts under the nondel egati on doctrine.").
Cherry argues that \Wiitman prevents reviewing courts from applying
Chevron analysis to agency interpretations of vague statutes. See
id. ("it is clear that Court would find the Fifth Circuit's evasion
of the del egation challenge to section 254(h) through agency
def erence under Chevron step-two analysis to be inproper”). Thus,
she argues that Whitman overrul ed Chevron sub silentio. In nmy view,
the Justices would be nost surprised to |learn that they had done
this. Chevron analysis takes place only after the resolution of any
del egati on doctrine issues that m ght exist -- if a statute is too
vague, so vague that it fails nondel egati on doctrine analysis, the
court never gets to Chevron. |If the delegation is vague -- but
perm ssibly so -- Chevron applies and an agency's interpretation of
t he perm ssibly vague | anguage controls over other reasonable
readi ngs of the |l anguage. The nmore difficult problemis squaring
Ameri can Trucki ng Associations with Mead Corporation. See United
States v. Mead Corp., 533 U. S. 218 (2001). According to Mead Corp.,
Chevron deference applies only when Congress del egat es | awmaki ng
power to an agency. |Id. at 229-31; see Ronald J. Krotoszynski, Jr.,
VWhy Deference?: |Inplied Del egations, Agency Expertise, and the
M spl aced Legacy of Skidmore, 54 AbDMN. L. Rev. 735, 747-54 (2002).
Yet, the del egation of |awmaking power seens to run agai nst Justice
Scalia's adnonition that "legislative power" cannot be transferred to
Executive Branch agencies. Thus, under Mead Corp., Chevron deference
seens to apply only when Congress has intentionally del egated
| awmaki ng power to an agency. Sonehow, the | awmaki ng power
transferred to an agency to wite binding rules does not constitute
"l egislative power" for purposes of applying the nondel egation
doctrine. The Justices have not yet addressed precisely why and how
this is so.
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this fact sinply does not matter for purposes of applying the "no

del egati on of taxing authority” rule. Based on Md-Anerica

Pi peline's holding that no special rules govern the del egati on of

revenue authority, a review ng court should sustain section 254's

fundi ng mechani sm agai nst either a generic nondel egati on doctrine

chal l enge or a chall enge prem sed on the nore specific rule against

i nplied del egations of taxation powers.

V. An Argunent In Favor of a Limted Revival of the Prohibition
Agai nst Del egati ng Basi ¢ Revenue Deci sions to | ndependent
Agenci es.

Al t hough section 254 survives the application of the
contenporary incarnation of both the general nondel egati on doctrine
and the nore specific rule against the inplied delegation of taxing
powers, there are some very good reasons why this should not be so.
In particular, the Framers were extrenely concerned with fixing
responsibility for revenue policy and limting its exercise to the
branch of government npbst subject to direct denocratic
accountability. As Professor Lawson has noted, "[t]he del egation
phenonenon rai ses fundanental questions about denocracy,
accountability, and the enterprise of Anmerican governance."4% This

seens especially true when the exercise of taxation powers is at

i ssue.

Sound policy also supports a stronger version of the "no
del egation of taxing authority” rule. An agency free to tax for an

open ended purpose can grow at will, largely free and clear fromthe
need to seek additional authorizations from Congress. Congressional

control over an agency's access to operating nonies is an inportant

401 Lawson, supra note __ , at 332.
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check on agency behavior. An agency free to raise revenue wthout
congressi onal oversight or approval runs the risk of unchecked growth

with insufficient oversight.

A. The Doctrine of Retroactive Ratification and Its Potenti al
Use as the Answer to the Problem of Del egati ons of Revenue
Aut hority

The Suprene Court has held that Congress may retroactively
approve an unaut hori zed tax, thereby saving it frombeing judicially
voi ded. Although the doctrine is sonewhat obscure -- and finds its
roots in a case decided in 1907 -- it remains good |aw. MNbreover,
the | ower federal courts have applied this doctrine with sone
regularity over the last twenty years, nost recently in 1999,

In United States v. Heinszen & Conpany, 4?2 the Suprenme Court
faced a challenge to tariffs collected in the Philippines. Follow ng
t he occupation of Philippines in 1898, the Secretary of War, acting
with the President's consent, established a systemof tariffs for
goods inported into the country.“2 Although Congress had not
aut horized the inposition of these tariffs, the federal governnent
began assessing and collecting duties on all goods from abroad com ng
into the Philippines based on the Secretary of War's order. |In 1902,
Congress enacted | egislation establishing a system of duties for
goods inported into the Philippines. For the period from 1898 to
1902, however, no congressionally-authorized system of duties existed
-- only the system created and enforced by the Executive Branch

exi st ed.

402 206 U.S. 370 (1906).
403 See id. at 378.
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From 1898 to 1902, Heinszen paid the tariffs due under the
Secretary's tariff schedule. Thereafter, the conpany sued for a
refund, arguing that the tariff scheme was ultra vires, unlawful, and
void. During the pendency of the litigation, Congress enacted a | aw
that purported to endorse the tariffs established by the President
for the period from 1898 to 1902.4% Heinszen argued that the
attempted ratification of the tax, retroactive for a period of over
Si X years, was an unconstitutional deprivation of due process. The
Court of Clains agreed with Heinszen, finding that "the act of
Congress of June 30, 1906, ratifying the collection of duties was
beyond the power of Congress to enact."40

On review, the Supreme Court reversed, even though it was
"obvious that the court below correctly held that such tariff
exactions were illegal."%% The tariffs were illegal because Congress
had not authorized any tariffs for goods comng into the Philippines
for the period 1898 to 1902. Accordingly, "the only question open
for consideration [was] whether the court below erred in refusing to
give effect to the act of Congress of June 30, 1906, which ratified
the collection of the duties |evied under the order of the
President."47 The "sinple question" presented for decision was
"whet her Congress possessed the power to ratify which it assumed to

exerci se. "408

404 1d. at 381.
45 1d. at 382.
46 1d. at 382.
4071 d.

408 | d
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By a vote of 7-2, the Suprene Court found that Congress could
ratify a tax that was unlawfully collected at some prior point in
time. "That where an agent, without precedent authority, has
exercised in the nane of the principal a power which the principal
had the capacity to bestow, the principal may ratify and affirmthe
unaut hori zed act, and thus retroactively give it validity when rights
of third persons have not intervened, is so elenentary as to need but
statenment."4® For the majority, then, the case presented an al nost
enbarrassingly easy question. 410

Even if the tax was ultra vires at the time of its collection,
t he subsequent congressional ratification totally divested Heinszen
of any right to a refund. |f Congress could have authorized the
tariffs before they were collected, then "it had power to ratify the
acts which it m ght have authorized."#! Moreover, "it nmay cure
irregularities, and confirm proceedi ngs which w thout the
confirmati on woul d be void, because unauthorized, provided such
confirmati on does not interfere with intervening rights."42 1|In the
case at bar, "[i]t is then evident, speaking generally, both on

principle and authority, that Congress had the power to pass the

409 1d.; see also Mattingly v. District of Colunbia, 97 U S.
687, 690 (1878) (permtting ex post ratification of a tax coll ected
wi t hout congressional authorization for public works inprovenents
projects in District of Colunbia).

410 See Heinszen, 206 U S. at 382 ("That the power of
ratification as to matters within their authority nmay be exerci sed by
Congress, state governnents or rmnunicipal corporations, is also
el ementary."); id. at 382-83 ("We shall not stop to review the whole
subj ect or cite the nunmerous cases contained in the books dealing
with the matter, but content ourselves with referring to two cases as
to the power of Congress, which are apposite and illustrative.").

411 1d. at 384.
412 | (.
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rati fying act of June 30, 1906, and that the act bars the plaintiff's
right to recover, unless by the application of some exception this
case is taken out of the operation of the general rule."*3 The
Justices found no reason not to apply the general rule in the case.

Al ong the way, the Court rejected a strong due process claim
that retroactive taxation was fundanmentally unjust. Although the
Suprenme Court deci ded Heinszen at the height of the Lochner era, the
Justices found the due process claimutterly lacking in merit. "In
ot her words, as a necessary result of the power to ratify, it
foll owed that the right to recover the duties in question was subject
to the exercise by Congress of its undoubted power to ratify."4#4
Even though ratification post-dated the assessnment and coll ection of
the taxes by six years, no due process violation existed. Because
Congress has the right to ratify an ultra vires act, no cl ai m of
entitlenent to a refund could arise, for recognizing such a claim
woul d di vest Congress of its undoubted power of ratification (even
Six years later).

"Nor does the nere fact that at the time the ratifying statute
was enacted this action was pending for the recovery of the sunms paid

cause the statute to be repugnant to the Constitution."4® Thus, if

Congress sees the potential for a recovery that it does not like, it
can prefigure a preferred result by utilizing the ratification
process.

413 | d

414 1d. at 386.
415 | d.
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The only rule for ratification is that the Congress ratify by a
plain statenent. |If the ratification utilizes vague or ambi guous
| anguage, a court need not find that a ratification has occurred. 416
In the statute at issue, however, Congress used | anguage t hat
unquesti onably sought to ratify the tariffs. 4

Si nce deci di ng Hei nszen, the Suprene Court consistently has
hel d that Congress may retroactively ratify an act that it could have
undertaken in the first instance.*® The Court has, however,
established sone limts to the use of ratification.

In 1919, Florida's legislature attenpted to ratify the
collection of certain unauthorized tolls for the use of a lock on a
canal .4® The disputed tolls arose in and prior to 1917. At that
time, Forbes Pioneer Boat Line ("Forbes") paid tolls for the use of
the | ock. Forbes subsequently sued the state of Florida for a refund
in the state courts. 1In 1919, on the very day that the Suprene Court

of Florida issued a decision in favor of Forbes's claim the state

416 See id. at 387-89.

417 See id. at 381 ("That the tariff duties, both inmport and
export, inmposed by the authorities of the United States or of the
provisional mlitary governnment thereof in the Philippine Islands
prior to March eight, nineteen hundred and two, at all ports and
pl aces in said islands, and upon all goods, ware, and nerchandi se
inported into said islands fromthe United States, or from foreign
countries, or exported fromsaid islands, are hereby | egalized and
ratified, and confirmed as fully to all intents and purposes as if
t he same had by prior act of Congress been specifically authorized
and directed.").

418 See, e.g., Swayne & Hoyt, Ltd. v. United States, 300 U. S
297, 301-02 (1937) (citing and applying Heinszen to permt
retroactive taxation); Rafferty v. Smth, Bell & Co., 257 U S. 226,
232 (1921) (sane); Graham and Foster v. Goodcell, 282 U S. 409, 427-
31 (1931) (sane).

419 See Forbes Pioneer Boat Line v. Board of Commi ssioners,
258 U.S. 338 (1922).
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| egi sl ature enacted a bill that purported to ratify the tolls. The
federal Supreme Court granted review.

Witing for a unani nous Court, Justice Hol nes stated the
guestion as "whether a state legislature can take away froma private
party a right to recover nobney that is due when the act is passed. "4
He went on to answer this question in the negative. "A tax nmay be
i nposed in respect of past benefits, so that if instead of calling it
a ratification Congress had purported to inpose the tax for the first
time the enact nent would have been within its power," but the
"ratification of an act is not good if attenpted at a time when the
rati fying authority could not lawfully do the act."4! Applying these
princi ples, the Supreme Court found the Florida legislation "is
i nval id. "4??

Justice Hol mes explained that "if the Legislature of Florida
had attenpted to nake the plaintiff pay in 1919 for passages through
the | ock of a canal, that took place before 1917, w thout any pron se
of reward, there is nothing in the case as it stands to indicate that
it could have done so any nore effectively than it could have nade a
man pay a baker for a gratuitous deposit of rolls."43 Thus, Florida
could not enact a retroactive toll, even if it mght be permtted to
enact a retroactive tax. For reasons that the Court does not fully

expl ain, retroactive tolls are fundanentally unjust, whereas

retroactive taxes are not. In any event, the Court concl uded that

420 | d. at 339.
21 | (.

422 | d

423 | d
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because the tolls were not foreseeable, the state |egislature could
not assess themretroactively. 4

In | ater cases decided during the Lochner era, the Suprenme
Court applied the Forbes rule to sone, but not all, retroactive
t axes. %> Thus, two sonetinmes conflicting |lines of cases both
remai ned on the books and valid, even though they seenmed to call for
conflicting results on the sane facts: Heinszen permtted
retroactive ratification of unlawful acts, whereas Forbes purported
to limt the scope of retrospective |egislation. 4%

In 1981, Justice White dissented fromthe Suprene Court's
refusal to hear a South Dakota case involving a statute that inposed
a new sales tax retroactively from 1981 to 1969. 47 Justice Wite

noted that "[t]he difficulty in discerning the difference between

424 See id. at 340 ("We nust assune that the plaintiff went
t hrough the canal relying upon its legal rights and it is not to be
deprived of them because the Legislature forgot.").

425 See, e.g., Coolidge v. Long, 282 U S. 582, 595-99 (1931)
("The Commonweal th was wi thout authority by subsequent | egislation,
whet her enacted under the guise of its power to tax or otherw se, to
alter their effect or to inpair or destroy rights which had vested
under them "); see also Unternyer v. Anderson, 276 U.S. 440, 445-46
(1928) (disallowing retroactive gift tax); Blodgett v. Hol den, 275
U.S. 142, 146-47 (1927) (sane). For an extended di scussi on of these
cases, see Faith Col son, Note, The Suprene Court Sounds the Death
Knel |l for Due Process Challenges to Retroactive Tax Legislation, 27
RUTGERS L. J. 241, 252-57 (1995).

426 For thoughtful consideration of the problem of retroactive
| egi sl ation, see Charles B. Hochman, The Suprene Court and the
Constitutionality of Retroactive Legislation, 73 HarRv. L. ReEv. 693
(1960); W David Sl awson, Constitutional and Legislative
Consi derations in Retroactive Lawraki ng, 48 CAL. L. ReEv. 216 (1948);
Frederick A. Ballard, Retroactive Federal Taxation, 48 HaRrRv. L. REV.
592 (1935).

427 See Van Emmeri k v. Janklow, 454 U S. 1131, 1131-32 (1981)
(White, J., dissenting).
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perm ssi ble curative |l egislation and unconstitutionally retroactive
| egislation is apparent from our cases. "4

He expl ai ned that "Heinszen and Forbes appear to stand for the
proposition that adm nistrative, procedural, and technical defects
unrel ated to the underlying policy may be renmedied by curative
| egislation, while |legislative policy may not be changed
retroactively."4® That said, "Heinszen and Forbes offer little
gui dance as to whether a retroactive tax increase constitutes a
change in legislative policy."4° He argued that the Court, in
declining to review the case, was shirking its "duty to define the
boundary between perm ssible and i nperm ssible retroactive tax
i ncreases. "4

The teaching of Heinszen is remarkably sinple: the case hol ds
that if a direct retroactive tax would be valid, a legislature nay
ratify a tax that was unauthorized at the tine of collection.
Logically, then, the only real question regarding the scope of
Hei nszen relates to the ability of a legislative body to assess
retrospective taxes. During the Lochner era, the Suprene Court
permtted sone retrospective taxes and rejected others. Since 1937,
however, the trend in the Supreme Court has been quite clear: unless
whol ly irrational or unjust, retrospective taxes do not violate the

Due Process Cl auses.“*? As one observer has noted, the Suprene

428 ld. at 1132.

429 ld. at 1133.

430 1 d.

431 ld. at 1133- 34.

432 See United States v. Carlton, 512 U.S. 26, 30-31 (1994);
General Motors Co. v. Ronein, 503 U. S. 181, 191-92 (1992); Welch v.



116

Court's pre-1937 cases invalidating retroactive taxes "have been
confined to their facts."43

United States v. Carlton resolves any residual doubts about the
validity of retroactive taxes, at |east insofar as the Due Process
Cl auses are concerned. Witing for the Court, Justice Bl acknun
declared that "[t]his Court repeatedly [has] upheld retroactive tax
| egi sl ation agai nst a due process chal |l enge. "43
Al t hough the Supreme Court had used a test inquiring into whether a
particul ar retroactive tax was so "harsh and oppressive"4¥® as to

vi ol ate substantive due process, this fornul ation does not differ
fromthe prohibition against arbitrary or irrational |egislation'
that applies generally to enactnents in the sphere of economc
policy."4% |f a retroactive tax scheme rationally relates to a
l egiti mate governnent interest, it is consistent with the
requi renents of due process of |aw. 37

The Carlton Court went out of its way to disavow, utterly, the
Lochner-era cases subjecting retroactive taxes to a nore denmandi ng

standard of review. "Those cases were decided during an era

characteri zed by exacting review of econom c |egislation under an

Henry, 305 U.S. 134, 146-49 (1938).
433 Col son, supra note __ , at 254.
434 Carlton, 512 U S. at 30-31.
435 Henry, 305 U.S. at 147, 1409.

4%  Carlton, 512 U. S. at 30 (quoting and citing Pension
Guaranty Benefit Corp. v. RA Gay & Co., 467 U. S. 717, 733 (1984)).

437 See id. at 30-31
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approach that 'has |ong been discarded.'"4® The Court explained that
"[t]o the extent that their authority survives, they do not control
here. "4 Accordingly, it is no overstatement to suggest that after
Carlton "constitutional review of retroactive application of tax
statutes is officially dead."#%

Two years earlier, in a sonmewhat nore cautious opinion, Justice
O Connor noted in General Mtors Corp. v. Ronmein that "[r]etroactive
| egi sl ation presents problens of unfairness that are nore serious
t han those posed by prospective |egislation, because it can deprive
citizens of legitinmate expectations and upset settled
transactions. "4 However, the requisite standard of review
applicable to such enactnents remained "a legitimte |egislative
purpose furthered by rational neans."%?

Taken together, Carlton and Ronein effectively end meani ngf ul
substantive due process review of retroactive taxes. Unless a tax is
whol |y arbitrary and utterly outrageous, it is consistent with due
process. When read against the conflicting |ines of authority
created by Heinszen and Forbes, it would appear that the Heinszen
rule remains good | aw whereas the Forbes rule does not. |[If a
| egi slative body could enact a retroactive tax, it may ratify a tax

that was ultra vires when coll ect ed. Mor eover, the test for

48  |d. at 34 (quoting and citing Ferguson v. Skrupa, 372 U.S.
726, 730 (1963)).

439 | d

440 Col son, supra note , at 271; see id. at 262 ("the

result of the Court's holding is that constitutional review of
retroactive tax statutes is dead").

441 General Mdtors Corp. v. Ronein, 503 U. S. 181, 191 (1992).

442 | d
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perm ssible ratification is the | east demandi ng known to nodern

constitutional law. the rationality test.

B. A Cautionary Note on the Takings Clause

Even though the Due Process Clauses no | onger appear to provide
an avenue of relief for persons unhappy with a retroactive tax, the
Taki ngs Cl ause m ght provide a basis for invalidation of a
sufficiently unforeseen retroactive liability. |In Eastern
Enterprises v. Apfel,#3 a four Justice plurality of the Suprene Court
used the Takings Clause to invalidate certain funding provisions of
the Coal Industry Retiree Health Benefit Act of 1992.4%4 Justice
Kennedy, using a due process analysis, reached the same concl usion as
the plurality and voted to invalidate the |aw, thereby providing a
critical fifth vote to strike down the statute.®

Under the Act, the fornmer enployers of nowretired coal mners
were required to fund health care benefits for the retired m ners and
their dependents. Eastern Enterprises faced an assessnent of $5
mllion dollars for a single year's obligation under the Act.#%
Rat her than sinply pay the assessnent, Eastern Enterprises challenged
the retroactive funding obligation on due process and taki ngs
grounds. The |lower courts rejected the conpany's clainms, but the

Suprene Court reversed.

443 524 U.S. 498 (1998) (plurality opinion).

444 See id. at 522-24, 528-29 (plurality opinion).

445 See id. at 540-41, 547-50 (Kennedy, J., concurring).
446 ld. at 517.
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Witing for the plurality, Justice O Connor found that the
retroactive funding provision was sufficiently harsh and oppressive
to constitute a regulatory taking. In her view, the enployers could
not have foreseen the inposition of heavy new fundi ng burdens for
retired enpl oyees' health benefits, in sone cases literally decades
after the enploynment relationships had ceased to exist. 47’ Because
the | aw had the effect of inmposing new |l egal obligations on |ong
term nated enpl oynent relationships, the aw constituted a regul atory
t aki ng.

Justice Kennedy voted to invalidate the law, but insisted on
appl yi ng due process analysis, rather than the Takings Clause. In
his view, the inposition of significant new liabilities for
enpl oynment rel ati onships |ong ended was sufficiently arbitrary to
vi ol at e basic notions of fairness.*® Because the |aw i nposed
significant, unforeseen new liabilities years after the fact, it was
sufficiently unjust and irrational to transgress the requirenments of
due process of law. Had the enployers known that they would (or even
m ght) be liable for mllions in additional health care costs at the
time they made enpl oynment deci sions, they m ght well have nade
di fferent choices (i.e., enployed fewer workers).

As | have argued previously, a retroactive tax that has
significant, unforeseen econonic effects would be subject to a

Taki ngs Cl ause chall enge and m ght well be judicially invalidated on

447 See id. at 523-24, 530-35.

448 See id. at 549; but cf. Mchael J. Gaetz, Legal
Transitions: The Case of Retroactivity in Incone Tax Revision, 126
U PA L. REv. 47 (1977) (arguing that any change in tax | aws upsets
sonebody's prior expectations and that, given inevitability of
probl em and absence of a |ogical stopping point, federal courts
shoul d not seek to police retroactivity in tax |aw).
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t hat basis.*°® Although the Due Process Clause requires only m ninal
rationality, the Takings Clause appears to inpose stronger linmts on
the retroactive inposition of newcivil liabilities.

This anal ysis would not be hel pful in attacking the universal
service program primarily because section 254 puts everyone on
notice that the Conm ssion will assess charges to create a pot of
noney that will subsidize a class of defined beneficiaries. The |aw
is entirely prospective in its design and effects. Moreover, even if
a reviewing court were to hold that section 254 del egates too nuch
revenue authority, and requires Congress to ratify the Conm ssion's
uni versal service program design, the |l evel of retroactivity involved
woul d not approach the degree at issue in Eastern Enterprises.

That said, Eastern Enterprises suggests that sone linmts
probably exist on Congress's ability to ratify a tax after the fact.
| f, a decade after judicial invalidation of an ultra vires tax,
Congress attenpted to ratify the tax and demand paynent of it, a
strong argunment woul d exi st that the enactnment violates the Takings
Cl ause and, accordingly, is void. |In this regard, it bears noting
that the Suprene Court's ratification cases involve retroactivity of
only a few years' time. Such |imted retroactivity would probably
not violate the Takings Clause, even as broadly construed in Eastern

Ent er pri ses.

449 See Ronald J. Krotoszynski, Jr., Expropriatory Intent:
Defining the Proper Boundaries of Substantive Due Process and the
Taki ngs Clause, 80 N.C. L. Rev. 713, 728-34 (2002).
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C. Heinszen in the Circuit Courts

Not wi t hst andi ng t he due process and takings questions, the
| ower federal courts consistently have foll owed Hei nszen over the
last thirty years. For exanple, in Purvis v. United States, *° the
U.S. Court of Appeals for the Ninth Judicial Circuit cited and
applied Heinszen to sustain retroactive provisions of the Interest
Equal i zati on Tax Act of 1964.4' The Purvis panel explained that "the
Court early recogni zed the power of Congress to ratify unauthorized
Executive action taken in the area reserved to Congress, and thus
retroactively to validate such action. "4

Mor eover, concerns about the potential unfairness of
retroactive validation of executive action should be directed to
Congress, and not the federal courts:

We feel we can confidently |leave to Congress, as a purely

political matter, the control of such instances of interaction

bet ween the departnents. |f at any tine Congress feels the

President to be overreaching in seeking to create |egislative

consequences from Executive proclanmation or request, it can

reject the request for retroactive application. %3
Thus, because Congress will remain politically accountable for its
decision to ratify (or not) the President's actions, the judiciary
need not actively police the use of this power.

Some twelve years later, in 1986, the United States Court of

Appeal s for the Second Judicial Circuit applied Heinszen to sustain

450 501 F.2d 311 (9th Cir. 1974).
41 Id. at 312-13.
42 1d. at 314.

453 | d
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ratification of an unauthorized FICA tax.%* Citing Heinszen, the
court noted that "Congress could ratify admttedly unl awf ul
coll ection of duties even after the plaintiff had brought [an] action
to recover the duties paid."*>®

In 1999, the U. S. Court of Appeals for the District of Colunbia
Circuit applied Heinszen to permt ratification of an unlawful fee
coll ected on behalf of the National Science Foundation ("NSF"). 456
The NSF hired Network Solutions to oversee the registration of
| nternet domai n names. *” Under its agreenment with NSF, Network
Sol utions i nposed fees to cover its costs, plus a 30% surcharge to
create a fund that would support inprovenents to the Internet. 4%
These inprovenents woul d benefit the general public, rather than the
hol ders of particul ar domai n names.

The district court and D.C. Circuit both viewed the surcharge,
whi ch Congress had not approved, as an unauthorized tax.*® Congress,

within mere weeks of the district court's initial decision declaring

454 See Canisius College v. United States, 799 F.2d 18, 25-26
(2d Cir. 1986).

45 |Id. at 26.

456 See Thomas v. Network Sol utions, Inc., 176 F.3d 500, 506-
07 (D.C. Cir. 1999).

457 See id. at 503-05.

458 |d. at 505. For additional background information about
this case, see supra text and acconpanying notes __ to

459 ld. at 506 ("To begin, we shall assume, arguendo, that the
30 percent portion of the domain nane registration fee Network
Sol utions collected and held for NSF constituted an illegal tax

because, as the district court decided, NSF |acked congressional

aut horization."); see also Thomas v. Network Solutions, Inc., 1998
U.S. Dist. Lexis 14696, at *6 (D.D.C. Aug. 28, 1998) ("There is no
di spute that the Preservation Assessnent, as inposed by NSF in 1995,
is an illegal tax."), aff'd, 176 F.3d 500 (D.C. Cir. 1999).



123

t he surcharge invalid,“° enacted | egislation to save Network
Sol ution's 30% surcharge on registration services.“! Both the
district court?4%2 and the D.C. Circuit?8 found that this retroactive
endor senment satisfied Heinszen and validated the otherw se invalid
tax. The D.C. Circuit explained that "[a]n old Suprene Court case --
rarely cited by never overruled -- stands for the proposition that
Congress 'has the power to ratify the acts which it m ght have
authorized' in the first place, so long as the ratification 'does not
interfere with intervening rights.'"46

The Network Sol utions panel properly found that Congress
intended to ratify the preservation assessnment via 8 8003 of the FY98
Suppl enent al Appropriations and Recessions Act and that it possessed
t he power to inpose such a tax on domain registrations in the first
instance.* "|f a prior act of Congress had directed NSF to coll ect
$30 for each new registration and $15 thereafter and to retain the

funds in order to support the Internet, we perceive no reason --

460 The district court invalidated the surcharge on April 6,
1998. President Clinton signed the legislation that included the
ratification clause on May 1, 1998, only three weeks later. See 1998
U S. Dist. Lexis 14696, at *3-*4.

461 See Fiscal Year 1998 Suppl enental Appropriations and
Recessi ons Act, Pub. L. 105-174, § 8003, 112 Stat. 58, 93-94 (1998).

462 1998 U. S. Dist. Lexis 14696, at *6 (holding that "it is
settled law that if Congress ratifies a tax, it is proper under the
Constitution, even though Congressi onal approval m ght postdate the
initial inmposition and collection of the tax").

463 176 F.3d at 506-07.

464 ld. at 506 (quoting and citing United States v. Heinszen &
Co., 206 U.S. 370, 384 (1907)).

465 See id. at 506-07.
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regi strants have offered none -- why such |egislation would not have
been wi thin Congress's constitutional power under Article |, § 8."466
D. Toward a Renewed Nondel egation Doctrine in the Area of
Taxati on.

The Heinszen rule, coupled with Congress's ability to inpose
taxes retroactively, would make it relatively easy to resuscitate the
nondel egati on doctrine in the area of del egati ons of revenue
authority. Congress could, in the first instance, ask an agency to
desi gn and i npl ement a benefits program wi t hout establishing either
t he precise objectives it would achieve or the neans to pay for
achi eving those objectives. Section 254 would fit this paradi gmvery
nicely: Congress painted in very broad strokes and took virtually no
responsibility for any of the major details of inplenmenting or
fundi ng the universal service program

The program woul d be subject to judicial invalidation, however,
unl ess and until Congress itself ratified the precise nmechani sns
sel ected by the adnmi nistrative agency. Network Sol utions provides a
very good exanple. Congress thought that a fund to advance the
I nternet was a sound policy and ratified the NSF's otherwi se ultra
vires program In so doing, Congress resolved all difficulties
ari sing under the nondel egati on doctrine.

Congress itself, by ratifying the NSF's preservation fee
program entirely negated any del egation problens. As Judge Randol ph
expl ai ned, "Section 8003 del egated to NSF no discretionary authority,
much | ess the power to enact tax legislation or to fix tax rates. "4

At the tinme Congress enacted the ratification, "Congress then knew

466 |d. at 507.
467 Net wor k Sol uti ons, 176 F.3d at 507.
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how much Network Sol uti ons had been chargi ng registrants, the period

during which the charges had been inposed. . . and what portion of
the charges -- 30 percent -- had gone to NSF and for what purpose. " 468
For all intents and purposes, the ratification was no different than

the inmposition of a retroactive tax on donmain registrations,
retroactive for three years.

The ratification legislation did not convey any additional
di scretion to NSF on a going forward basis. Congress ratified the
fee that NSF had been charging, not sonme other fee. NSF |acked any
authority to nodify the charge or institute a new or different
charge. O course, NSF could have unilaterally demanded paynments for
sone ot her purpose, in sone different ampunt. |If the agency were to
do so, the charges would be unlawful, unless and until Congress
enacted |l egislation ratifying this new course of agency action.

Ratification permts an agency to act, but ultimately requires
Congress to take political responsibility for the action. It
represents a sound conprom se between the extrenmes of sustaining any
whol esal e del egati on of revenue authority to an agency or disallow ng
any agency role in the process of paying for benefit prograns. 45
Congress may obtain the benefit of agency expertise in designing the

program and the mechanisns that will pay for it,*° but Congress nust

468 | d

469  See Ronald J. Krotoszynski, Jr., Constitutional Flares, 83
MNN. L. REV. 1, 4-6 (1998); see also Neal Kumar Katyal, Judges As
Advi cegi vers, 50 STAN. L. Rev. 1709, 1710-12, 1714-23, 1821-24
(1998); Ralph G Steinhardt, The Role of International Law As a Canon
of Domestic Statutory Construction, 43 VAanD. L. Rev. 1103, 1121
(1990); Quill v. Vacco, 80 F.3d 716, 731-32, 738-43 (2d Cir. 1996)
(Cal abresi, J., concurring).

470 See Krotoszynski, supra note __ , at 739-41, 750-54.
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ultimately accept, in a very direct way, political responsibility for
enacting the taxes (or "fees" or "charges").

As Professor Manni ng has observed, "[t]he nondel egation
doctrine serves inportant constitutional interests: It requires
Congress to take responsibility for legislative policy and ensure
t hat such policy passes through the filter of bicameralism and
presentnent. "4t Geater reliance on the ratification doctrine in
cases presenting whol esal e del egati ons of revenue authority woul d
advance these values in a significant way.

Mor eover, no good reason exists for assum ng that the
nondel egati on doctrine could not be nore sensitive in sone areas than
it is in others. The Suprene Court itself said as nmuch in Anerican
Trucki ng Associ ati ons*’? and sone scholarly comentators have
advocat ed such an approach.4® Professor Rappaport, in particular,
bel i eves that the nondel egation doctrine's bite should vary dependi ng
on the precise nature of the delegation at issue.** Unlike Professor
Rappaport, | propose applying the standard nondel egati on test (as
M d- Anerica Pipeline effectively requires), but doing so with an eye

toward the potential curative effect of the ratification doctrine.*?®

471 Manni ng, supra note __ , at 277.
472 Anmerican Trucking, 531 U S. at 475-76.

473 See M chael B. Rappaport, The Sel ective Non-Del egati on
Doctrine and the Line Item Veto: A New Approach to the Nondel egati on
Doctrine and Its Inmplications for Clinton v. City of New York, 76
TuL. L. Rev. 265 (2001).

44 See id. at 271-72, 345-55, 369-72.

45 See, e.g., Romer v. Evans, 517 U. S. 620 (1996) (applying
rationality test to invalidate Col orado's Amendnment 2, even though
pl ausi bl e reasons for adopting Arendrment 2 existed); City of Cl eburne
v. Cleburne Living Center, 473 U.S. 432 (1985) (applying rationality
test to invalidate city's refusal to issue a permt for group hone
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Prof essor Sunstein has suggested that a revised nondel egati on
doctrine that | ooks to subject matter, rather than the scope or
degree of del egation, mght be nore plausible than a strong, generic
nondel egati on doctrine.*® The ratification doctrine, coupled with
t he NCTA/ New Engl and Power requirenment of a clear textua
aut horization to an agency to i npose charges, rests on a subject
matter distinction, rather than a "hard to manage questi on [about]
whet her the | egislature has exceeded the perm ssible | evel of
di scretion."47 Consistent with this approach, forcing Congress to
make greater use of the ratification doctrine would not involve the
judiciary in as many difficult judgment calls as would a generalized
rei nvigoration of the nondel egati on doctrine.

Along simlar lines, Professor Manning suggests that "[t]he
central aimof the nondel egation doctrine is to pronote specific,
rat her than general, legislative policy-making -- that is, to induce
Congress to filter nore precise policies through the process of
bi cameral i sm and presentnent rather than |eaving such policies to be
el aborat ed by agencies or courts outside the |legislative process."4’8
I ncreased reliance on the ratification doctrine in circunstances
where Congress vests an agency with the power to raise revenues woul d

advance the values that Manning identifies; it would require Congress

for adults with devel opnmental disabilities).
476 See Sunstein, supra note __ , at 338.

art | d.; see also Schuck, supra note __ , at 792-93 ("In the
end, the nondel egati on doctrine is a prescription for judicial
supervi sion of both the substance and forns of | egislation and hence
politics and public policy, w thout the existence or even the
possibility of any coherent, principled, or nanageabl e judicial
st andards.").

478 Manni ng, supra note __ , at 271.
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to validate the inposition of de facto taxes on the public or
acquiesce in judicial invalidation of the taxes.

Finally, ratification is not an inperm ssible |egislative veto.
I NS v. Chadha*”® prohibits Congress from del egating authority to an
adm ni strative agency while attenpting to reserve a power to
superintend the del egated authority. |f Congress told NSF to
establish a system of fees to create a fund to inprove the Internet,
and then purported to vest a single house or a single conmmttee with
oversi ght powers over the exercise of that del egated authority, a
separati on of powers problem would exist.*® |n cases where
ratification could apply, Congress has, in point of fact, not
del egated authority to the agency in the first place. In other
cases, the scope of the delegation is not sufficiently sweeping to
enconpass the agency's proposed course of action. Finally, we could
posit a class of cases in which the delegation m ght be too sweeping,
given the subject matter at issue and Congress's failure to provide
significant limtations on its exercise.

Consi stent with the doctrine of ratification, review ng courts
coul d reasonably require Congress to ratify when the scope of a
del egation is unclear. Md-Anerica Pipeline and National Cable
Tel evi sion Associ ation together stand for the proposition that
del egati ons of revenue authority nust be express. |If an agency does
not have a clear textual mandate to tax, federal courts should force
the agency to resort to the ratification process or face judicial

invalidation of its work product.

479 462 U.S. 919 (1983).
480  See id. at 944-51, 956-59.
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On the other hand, the current nondel egati on doctrine does not
require invalidation when Congress has delegated in a clear fashion.
The question then arises as to whether the nondel egati on doctrine
requi res Congress to take on any responsibility for the design of a
revenue program beyond a bare authorization to tax. Read broadly,
M d- Anerica Pipeline seems to suggest that if Congress del egates
revenue authority in a clear fashion, the terns of the del egation are
not subject to any special analysis sinply because they involve
taxation. The case certainly would bear this interpretation.

| f one focuses on the design of the programin Md-Anerica
Pi pel i ne, however, the matter becones sonewhat nore conplicated. The
revenue program at issue in Md-Anerica Pipeline defined who would
pay the charges, the basis on which the agency woul d assess the
charges, and how nmuch the pipeline operators would pay in any given
year. %! Congress itself set a ceiling for the maxi mum anount to be
col |l ected each year through an annual appropriations neasure: "the
Secretary has no discretion whatsoever to expand the budget for
adm ni stering the Pipeline Safety Acts because the ceiling on
aggregate fees that may be collected in any fiscal year is set at 105
percent of the aggregate appropriations nade by Congress for that
fiscal year."48

G ven that Congress established, on an annual basis, the net
| evel of taxation that the Departnent of Commerce coul d inpose on
pi peli ne operators, and that Congress had established the basis on

whi ch the taxation would occur, the case did not really involve a

481 See Skinner v. Md America Pipeline Co., 490 U S. 212,
215-16, 219-20 (1989).

482 1d. at 220.
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del egation at all. Congress not only had the ability to ratify, but
in fact ratified, through the annual appropriation, the Departnent's
execution of the pipeline safety prograns. Presumably if Congress
had concerns about the precise nmeans the Departnment used to assess
the fees, it would have anended the programincident to setting the
annual appropriation for pipeline safety.

I n many ways, then, Md-Anerica Pipeline did not present a
particularly strong case for applying the nondel egati on doctri ne.

Unl ess the separation of powers doctrine sinply barred Congress from
del egati ng any aspect of a revenue programto an agency, the

del egati on at issue was not problematic. Moreover, given that
Congress often del egates discretion to the Internal Revenue Service
to inplenent tax policies without direct congressional approval of

t he agency's work, a holding that prohibited any del egati on of

di scretion to an agency inplenenting a revenue program woul d have
been wholly unprecedented and a clear break with decades of settled
adm ni strative |aw practi ce.

Section 254 presents a very different case. Congress has not
establi shed the precise services to be subsidized and, on the
contrary, has urged the Comm ssion to add new services over tine.
| ndeed, universal service funds could be used to pay for services
that did not even exist in 1996, when Congress enacted section 254.
This m ght not be problematic, had Congress established clear limts
on the anount of noney that the Conm ssion could raise and spend. By
way of contrast, the revenue program sustained in Md-Anerica
Pi peline had clear linmts on the purpose for which nmonies could be

spent, the ways in which noney could be raised, and the net ampunt of
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funds that could be raised in a given fiscal year. Section 254 has
none of these inportant safeguards.

This anal ysis should not |ead to an inmedi ate concl usi on t hat
section 254 is unconstitutional and that the universal service
program shoul d be struck down (and nonies coll ected rebated).
| nstead, it suggests that Congress should be required to ratify the
Comm ssion's plan, just as Congress ratified the NSF' s decision to
create a fund to pronote the Internet. Section 254 obviously inforns
t el ecomruni cati ons service providers that taxes of sone sort will be
assessed on their products; it goes a long way toward ameliorating
concerns about notice and unfair retroactive taxation. At the end of
t he day, however, citizens should not be required to pay universal
service fees unless and until Congress itself endorses the charges
and the services funded by the program

Beyond serving the separation of powers and the Framers'
enduring concerns about denocratic accountability for revenue
measures, inposing a ratification requirement would al so set a
ceiling on universal service fees unless and until Congress again
ratified the program |In essence, this approach reads section 254 as
a mandate to create a universal service plan, with the plan going
into effect, at least tenporarily, pending formal congressional
ratification.

| f Congress wishes to avoid the ratification requirenent, it
could anend section 254 to linmt either the purposes for which
uni versal service nonies can be spent or, in the alternative, cap the
total funds to be raised via universal service charges. If it

prefers to do neither of these things, |eaving section 254 "as is,
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where is," the federal courts should require ratification as a
precondition of forced paynent.

E. The Universal Service Program Represents Poor Public
Pol i cy

Even if the universal service program does not violate the
nondel egati on doctrine, it reflects a poor means of achieving the
goal of universal access to basic tel econmunications services.

Adm ni stration of the programis expensive, with double assessnents
and collections. Portions of the program such as the assistance for
rural medical care providers, are abject failures.* Oher aspects
of the program such as funding for Internet wiring for schools and
i braries, have proven wi ldly popular -- even when the schools and
libraries |lack any conmputers to put the shiny newwring to work for
its intended purpose.“* The program at |east at the federal |evel,
is bloated and poorly adm ni stered. Fundi ng decisions seemarbitrary
and wasteful. The systemis no less costly and no nore effective

t han the system of cross subsidies that Congress intended for it to
repl ace.

The current universal service policy also is incoherent.

Simply put, you cannot subsidize one part of an integrated network
wi t hout creating conpetitive benefits that have effects across the
entire network. As one observer has noted, "[s]tranded cost and

uni versal service provisions, for radically different reasons, adopt

a regulatory attitude that is nore rem niscent of the unitary Bel

483 See supra text and acconpanying notes __ to

484 See supra text and acconpanying notes __ to
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Systemthan it is consonant with the regulatory anbitions of the
Tel ecommuni cati ons Act. "48

The idea that providing ILECs with universal service nonies
will not enhance the ability of the ILECs to fend off conpetitors is
sheer fantasy. Any subsidy for a portion of an integrated network
will have spill over effects that will lower the costs of operating
t he non-subsi di zed portion of the network. |If Congress wi shed to
create a truly conpetitively neutral program it should have devi sed
a systemof tax credits or direct subsidies to service subscribers,
rat her than service providers.*® Moreover, Congress should have
encouraged the use of new conpetitive technol ogies in high cost and
rural areas -- such as satellite and cell phones -- rather than
continuing to support the provision of wireline services. |n nmany
devel opi ng countries, wireless tel ephone systens are the only game in
t own. 487

State PSCs, however, tend to favor pre-existing wireline

t echnol ogi es over newer, w reless ones. As Professor Chen has

485 Jim Chen, Standing in the Shadows of G ants: The Role of
| ntergenerational Equity in Telecomruni cati ons Reform U. Coo L.
Rev. 921, 924 (1997).

486  See id. at 945 ("Numerous comment ators have | anent ed
Congress's failure to authorize direct subsidies for universal
service, drawn from general tax revenues rather than surcharges on
t el ecomruni cati ons services.").

487 See Rebecca Carroll, Anmericans cutting cord on land |line
to go nobil e, SEATTLE TIMES, Aug. 5, 2003, at A4 ("Cell phones overtook
| andl i ne phones earliest in some devel opi ng countries that hadn't
laid land lines by the time cellular technology arrived. In
Canbodi a, for instance, nearly 90 percent of phones are cellular.");
see al so Jason Roy Flaherty, Note, Reallocating the Instructional
Tel evi sion Fi xed Service El ectromagnetic Spectrumat 2.5 GHz, 96 Nw
U. L. Rev. 1177, 1177 (noting that "[w]irel ess communi cati ons
services is one the fastest growi ng segnents of the comrunications
i ndustry" and reporting that "half of all tel ecomunications services
[in the United States] will be wireless by the year 2010").
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argued, it is very difficult to justify this preference on sound
policy grounds.*® As Rosston and Wnmer put it, "in rural, high-cost
areas, custoners who make few calls may be better off if they are
allowed to use a wireless service with a |low nonthly rate and a
relatively high per-mnute charge.” |f access for rural consuners
can be achieved nore cheaply and efficiently using cell or satellite
phone service, why insist on wireline technol ogies or define
uni versal service program participation requirenents in ways that
strongly di sadvantage wireless carriers?48

The answer shoul d be obvious: wreline systens require huge
capital outlays and create greater rents for the incunmbent | ocal
exchange carriers. By defining program participation requirenents in
ways that inevitably favor incunbent wireline service providers,
state regul ators ensure that the bul k of universal service subsidies
will go to the ILECs, and not the CLECs.*° These subsidies, in turn,
will enable the ILECs to retain their conpetitive advantage in

provi ding | ocal tel ephone service, and will enhance their ability to

488  See Jim Chen, Subsidized Rural Tel ephony and the Public
I nterest: A Case Study in Cooperative Federalismand Its Pitfalls,
[ publisher] (2004) [draft at 33-39, 54-55]; see also Alleman, et al,
supra note __ , at 856 ("W argue that the current manipul ati on of
telecomrates exists, not because it is necessary to pronote
subscription, but simply because the public choice process prefers
the current rates to those a conpetitive nmarket would produce.");
Gregory L. Rosston & Bradley S. Wmer, The ABC s of Universal
Service: Arbitrage, Big Bucks, and Conpetition, 50 HASTINGS L. J.
1585, 1605-07 (1999) (describing service provider participation
requi renments and how i ncumbents benefit fromthese requirenments in
securing universal service contracts).

489  See Chen, supra note __ , at . [draft 54-56]

4%0  See generally Rosston & W mer, supra note __ , at 1607
(arguing that a free choice between a subsidized wireless service and
wireline service cannot be nade "because regulators require a |ocal
usage conmponent” and "such an option will not be avail abl e because
only plans with | ocal usage conponents will be supported").
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provide intra- and interstate tel ephone service. To state the matter
sinply, the universal service program has the untoward effect of
i npedi ng the conditions necessary to break the |ocal telephone
servi ce nonopoly.

Ot her problens exist. For exanple, the universal service
program design is radically unprogressive and arguably hurts as many
poor consuners as it benefits. "Because the burden of this funding
is concentrated on certain tel econmunications services, rather than

drawn from general revenues, the base of the "tax' is relatively
narrow, and the markups on the prices of services generating the
subsidy are quite high."%°t A single, |lowincone nother, living in
the Bronx, with a cell phone for personal safety, pays 10% or nore of
her monthly wirel ess tel ephone bill to support universal service for
weal t hy Montana residents |iving on ranchettes. The program makes no
al l owmance for ability to pay, but raises prices for all consunmers of
t el ecomruni cati ons services. Perhaps the single nother makes | ots of
calls to rural Montana, but this proposition is open to sone serious
doubt s.

| f urban air travellers were required to pay a 10% fee to
ensure that the airport in Staunton, Virginia (SHD) remai ned open
with jet service to mpjor destinations, there would be a great deal
of grumbling. The fact that soneone living in New York m ght be able
to fly to SHD would not seem|like a very good exchange for a 10%

surcharge on a ticket from New York City to Los Angeles, California.

Yet, this is precisely how the universal service program operates:

491 Alleman, et al., supra note __ , at 869.
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it taxes urban consuners, regardless of ability to pay, in order to
subsi di ze rural consunmers (regardless of ability to pay).

| f ensuring that rural residents have access to tel ephone
service and/or the Internet truly serves the public good, then
general public revenues should be used to provide the necessary
subsidies.*2? "Mire |imted progranms, targeted at marginal
subscri bers, could neet this objective at |ower cost, and with | ess
interference with a conpetitive market."4%

In no other area are consuners in one area taxed to provide
service to consunmers in another area. For exanple, rura
electrification enjoys federal subsidies under the Rural
Electrification Act,“* but the federal governnent does not assess
"uni versal service" fees on urban custonmers to pay the costs

associated with rural electrification.?9%

492 Professor Chen states the matter straightforwardly:

The cure for universal service is equally sinple. No one
seriously disputes the desirability, or at |east the
plausibility, of a public role in ensuring educational access
to the internet. Doing so through a general tax rather than an
i nternal subsidy drawn from ot her teleconmunications users
woul d not only simplify the adm nistration of the

Tel ecomruni cati ons Act but al so inprove overall econom c val ue.

Chen, supra note __ , at 971.
49 Alleman, et al., supra note __, at 856.

494 Rural Electrification Act of 1936, ch. 432, 49 Stat. 1363
(1936) (codified as anended 7 U.S.C. 88 901-950).

495 See Joel A. Youngbl ood, Note, Alive and Well; The Rural
El ectrification Act Preenpts State Condemmation Law. City of Morgan
City v. South Louisiana Electric Cooperative Ass'n, 16 ENERGY L. J.
489, 489-96 (1995) (discussing history and operation of the Rural
El ectrification Act of 1936, which provides subsidized financing for
qualifying rural electrification projects); see also Richard P. Keck,
Reeval uating the Rural Electrification Adm nistration: A New Dea
for the Taxpayer, 16 ENvTL. L. 39, 42-61 (1985) (providing a history
of the REA and a conprehensive description of its subsidy programns
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Urban electricity custoners arguably benefit froma nationa
electricity grid with universal service. Residents of urban areas,
when travelling, mght find it inconvenient if |arge swaths of the
country | acked electrical power. The ability to access persons
living in rural areas also would be reduced in the absence of
electricity. The sanme argunments that support the urban to rural
subsidy in the context of telephony could be trotted out in favor of
forced subsidies for rural electric custoners. 4%

Under the Rural Electrification Act, however, |ocal rural
communities receive federally subsidized | oans, which they must
t hensel ves repay, to underwrite the cost of transm ssion |ines and
other infrastructure requirenments.*’ Rural electric cooperatives
organi ze to build and operate rural electric services and pay the
costs of doing so (albeit with artificially | ower costs because of
the federal subsidy). This nodel makes a great deal nopre sense than
taxing a single nother in the Bronx to subsidize Harrison Ford's air
conditioning bill in Mntana. 4%

Even if one enbraces the objectives that the universal service

program exi sts to advance, the program s design and execution do not

froma decidedly skeptical point of view).

4%  See Rossi, supra note __ , at 39-40 (noting that universal
service concepts has no | ogical stopping point and that "taken to its
extreme it could require not only subsidization of the network, but a
redistributive tax to pay to provide conputers or other electronic
devi ces to consunmers who cannot afford to pay for these").

497 See Youngbl ood, supra note __ , at 490-96; Keck, supra
note _ , at 46-48, 51-61.
4% See Alleman, et al., supra note ___, at 870 (arguing that

"since rural custoners generally rely nore heavily on |ong distance
service, raising long distance rates to subsidize rural subscribers
is counterproductive" and noting that "it is far fromclear that all
rural subscribers are needy").
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ensure that the nost needy persons obtain the maxi num benefits. Sone
commentators fault the programas an "inefficient nmeans of obtaining
its intended goal" for a nunmber of reasons, including its failure to
target "marginal" and "needy" subscribers, problematic pricing
practices that will not "obtain the desired goal,"” and revenue
devices to underwite the programthat are "counterproductive. "4%

It is far fromcertain exactly how nmuch effect the universal
service program has in boosting tel ephone subscription rates. "In
the United States, as in npost western European countries, the vast
maj ority of househol ds now subscribe to tel ephone service."%9 |n
light of this fact, "[i]t is difficult to argue that the external
benefit to existing subscribers is high when new subscribers are
added" to the system ! |f adding new subscribers really enhanced
the value of the system private telecomrunications firms probably
woul d underwrite sonme part of the cost of providing universal service
because these expenditures "would increase demand for services by
i nframar gi nal subscri bers. "5

The universal service program wth it rmulti-layered collection
and adm nistration, is a veritable Hydra. The Conm ssion assesses
fees on service providers, who then pass these charges on to
consuners. Each transaction creates adm nistrative costs.%3 As

Al | eman, Rappoport, and Well er have argued, "if pronoting

499 See Alleman, et al., supra note __ , at 861.
500 ld. at 862.

501 |d

502 ld. at 862-63.

503 See Chen, supra note __ , at 971.
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subscription were the real goal of universal service policy, then
subsidi zing rates for local service generally is an extrenely
i nefficient means of achieving that goal."%4 One anal yst estinates
that the program costs $1.65 for every $1.00 in subsidy that it
generates and distributes. 5%

The spending side is little better. Both state and federal
authorities appropriate universal service funds. These subsidies
often go to incunmbent tel ephone conpani es, which can offset universa
service charges by neeting universal service needs. The accounting
necessary to keep track of these matters could easily engage an arny
of accountants. 5%

It would be nuch easier to offer refundable tax credits to
persons living in rural or high cost areas for tel ephone service of
their choice. Some mght elect to purchase wireline service from an
| LEC, other beneficiaries m ght opt for a cell phone instead.

Consuners, rather than bureaucrats, would be enpowered to select the

504 Alleman, et al, supra note __ , at 863; see also Rosston &
W mmer, supra note __ , at 1587 ("Universal service prograns, as
currently structured, rely on arbitrary definitions to determ ne
whi ch providers will be taxed, how rmuch they will be taxed, and which

ones are eligible for support. As a result, universal service
prograns not only distort consumer behavior by artificially raising
prices but alter firms' actions so they can either avoid taxes or to
gain access to subsidies.").

505 See JERRY HAUSMAN, TAXATI ON BY TELECOMMUNI CATI ON REGULATI ON:
THE ECONOM CS OF THE E- RATE 13-14 (1998); see also Rosston & W mmrer
supra note __ , at 1587-88 (predicting that "[a]s the universal
service prograns grow, firms will devote nore resources to avoid
payi ng the increased charges to fund the systenl and characteri zing
such "avoi dance activity" as "unproductive").

506  See Alleman, et al., supra note __ , at 869 (noting that
"distorting the prices of telecomrunications services is a
particularly costly method for financing universal service subsidies”
and cat al ogui ng sone of the inefficiencies associated with the
uni versal service program.
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t el ephone delivery systemthat best net their needs as they (and not
sone state PSC adm nistrator) see them?®7 The truly poor would still
be entitled to universal service if the tax credit programwas fully
r ef undabl e.

| ndeed, one would i magi ne that a refundable tax credit, if
assi gnabl e, would create a wave of new conpetition for rural and high
cost area consunmers. Provided that the credit was sufficiently
generous, various service providers would directly market products to
potential consumers in exchange for an assignnent of the universal
service credit. It seens likely that nore and better service would
result for nobst consumers -- to say nothing of the junp start that
such an approach woul d provide for conpetition in providing |ocal
t el ephone servi ce.

As things stand now, both the design and inplenmentation of the
uni versal service programtend to inpede conpetition and entrench
i ncunmbent wireline service providers.®® As one comentator has
observed, "[a]lthough conpetition in |ocal tel ephone nmarkets appears
to be intensifying, many have been critical of the pace at which it

has devel oped. "%° The reasons for this have to do with state

507 See Rosston & W mmer, supra note __ , at 1607 ("By
al l owi ng consuners the option of choosing between a wireline and
wirel ess offering, both of which are subsidized, consuners w ||
det erm ne which service best matches their needs.").

508 See Chen, supra note __ , at 924, 938-46; see al so Rosston
& W mrer, supra note __ , at 1607 (noting "the potential for state

conm ssions to block the introduction of new technol ogies to deliver
service to rural areas frustrates the ability of markets to find the

| east cost solution to the universal service probleni).

509 Abel, supra note __ , at 313.
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regul at ors adopting policies that favor, at |east at the margins,
i ncunbent | ocal exchange carriers over newconers. 50

Some critics have suggested that "low rates for |ocal service
make it unattractive for new firnms to conpete for custonmers with
| ower usage |evels, especially for residence custoners."%! Yet, the
goal of the universal service programis to maintain and extend these
artificially lowrates for local residential service. Thus, to the
extent that non-market based pricing inpedes conpetition in the | ocal
| oop, the universal service program sinply exacerbates a pre-existing
probl em

There is also little reason to believe that consunmers are | ess
abl e than the Comm ssion or state PSCs to decide precisely what
t el ecomruni cati ons services are nost essential. |In fact,
subscription rates for unsubsidized tel ecommuni cati ons and nmedi a
services are fairly constant across household i ncone | evels. 5?
St udi es of subscription rates across household income "confirmthat
consumers, even those with |Iow i ncones, choose to purchase packages
of wireless, cable, and other services with prices at |east as high
as | ocal phone prices would be in the absence of the current

subsi dy. "53 One could plausibly claimthat universal service

510 See id. at 313-14 (noting the state regul ators have
i npeded conpetition and appear to have benefitted from doi ng so);
Rosston & W mrer, supra note __ , at 1614 (arguing that "universal
service has been used to justify economcally irrational pricing
policies that affect virtually every aspect of tel ecomrunications

regulation ").
511 Alleman, et al., supra note __ , at 861.
512 See id. at 865-66.
513 ld. at 866.
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presently represents a welfare program for the fornmer Bell Operating
Conpani es, and little nore.

In sum even if the universal service programis
constitutional, it represents a rather poor means of achieving
adm ttedly | audabl e ends. Congress should rethink its approach and
junk universal service in favor of nore direct -- and econom cally
efficient -- subsidy schenes.
V. CONCLUSI ON

The Suprene Court should revive the nondel egati on doctrine in a
limted way by requiring Congress to ratify agency actions that raise
revenue in the absence of an express and |limted del egati on. Because
section 254 neither limts the objects of the universal service
program nor the funds to be expended to achieve them it should be

subjected to the ratification requirenment.
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