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By Paul H
orw

itz

I
n his fam

ous article “O
n the O

bsolescence of the C
oncept of H

onor,” 
sociologist Peter B

erger w
rote in 1970 that the idea of honor had long 

since passed into obscurity in our culture, replaced by the concept of 
equal dignity. B

erger w
as describing, not prescribing, and his article 

thoughtfully exam
ined the costs and benefits of this shift. B

ut he m
ade 

clear that it w
as m

ostly a lost concept. Few
, especially in the academ

y, 
m
ourned its loss.  

M
uch has changed since then. There is no doubt that dignity has becom

e 
m
ore im

portant in our legal, political, and social culture. It has played 
a key role in decisions like O

bergefell v. H
odges, w

hich constitutionalized 
sam

e-sex m
arriage. N

evertheless, scholars and others, m
oved by a variety 

of factors—
and im

pelled m
ost recently by concerns about the behavior 

of our current president and his apparent indifference to the traditional 
norm

s of his offi
ce—

are increasingly reconsidering honor: its m
eaning, 

its value, and the costs of treating it as “obsolete.” A
cross a w

ide range 
of scholarly fields, w

e have seen an an explosion of w
hat w

e m
ight call 

“honor studies.” In books like Sharon K
rause’s 2002 classic Liberalism

 W
ith 

H
onor and Tam

lyn Som
m
ers’s W

hy H
onor M

atters, published just this year, 
scholars are exploring the possibility of a “liberal honor” that does not 
just coexist w

ith, but could actually enhance, contem
porary politics and 

culture. It’s no surprise that a grow
ing num

ber of legal scholars, too, have 
m
ade the “turn to honor.” 

N
ot all these scholars invoke honor explicitly, although their w

ork is 
still closely connected to that concept. Som

e legal scholars, draw
ing on 

virtue ethics, have argued that w
e should focus m

ore on the character of 
judges and other offi

ce holders. O
thers have argued that various offi

ces, 
including that of the judge, are best understood as fiduciary obligations, 
and have applied “fiduciary theories of law

” to various subjects, including 
constitutional law

. 

W
hatever one thinks of the virtues and vices of President D

onald 
Trum

p, there is no doubt that his election has given added im
petus to 

such developm
ents. Scholars w

ho long took other approaches to law
 

have rather suddenly “discovered” an interest in questions of character 
and virtue, and argued for the im

portance of “norm
s” of conduct by 

presidents and other offi
ce-holders. H

onor is a grow
th stock in legal 

scholarship. 
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For m
e, this subject has been of interest since at least 2008, 

w
hen the inauguration and fam

ously bungled oath-taking 
of President B

arack O
bam

a gave us a chance to think 
about the role of oaths and honor in offi

ce-holding and in 
constitutional law

 m
ore generally. This interest thus long 

predates our current president, and extends across our 
constitutional past, present, and future. It has fam

ously been 
said that ours is “a governm

ent of law
s, and not of m

en.” 
Im

portant as that idea is to the rule of law
, it has alw

ays 
been incom

plete. A
s those w

ho first invoked the phrase 
understood, the rule of law

 is strengthened or betrayed by 
m
en and w

om
en—

offi
ce holders, certainly, but also every 

citizen. C
haracter and virtue have alw

ays been a necessary 
elem

ent of the A
m
erican legal and political project. The 

people w
ho occupy our offi

ces, the prom
ises they m

ake, 
and their ability to keep them

, firm
ly and honorably, m

atter. 
A
s A

nthony C
unningham

 has w
ritten, “W

e can ignore or 
banish honor only at our peril.” 

H
ow

 does this relate to the C
onstitution? Three interrelated 

elem
ents, each fitting into the other like the pieces of a 

puzzle, help us answ
er this question: O

ffi
ce, honor, and oath. 

O
ffi

ce
A
s law

 professor Steve Sheppard w
rites, “The building 

blocks of a m
odern legal system

 are offi
ces.” H

e defines legal 
offi

cials as “the individuals in w
hom

 all of the pow
ers of the 

state are allocated, divided am
ong m

any roles.” Each offi
cer 

is “both em
pow

ered and lim
ited by the law

.” 

O
ver tim

e, an offi
cer has com

e to be seen m
erely as 

w
hichever person happens to fill that offi

ce at the m
om

ent. 
M
oreover, in thinking about particular offi

ces, w
e have 

becom
e accustom

ed to thinking m
ostly about their pow

er. 
B
ut English and A

m
erican law

 have long asserted that the 
key feature of offi

ce is not pow
er, but duty. The offi

cer is 
defined as m

uch by the lim
its of his or her pow

er as by its 
exercise. Thus, the English judge R

ichard H
utton asked: 

“W
hat are the highest places, but obligations of the greatest 

dew
ties?” 

This is as true of judges as of other offi
cials. A

 focus 
on judicial duty, and the lim

itations it im
poses on the 

perform
ance of one’s offi

ce as a judge, encourages us to 
think differently about the judicial role and the relationships 
of individual judges to that role and its obligations. 

Inaugural cerem
onies, w

ith their public character, serve as perfect exam
ples of the connection betw

een offi
ce, oath, and honor. 

H
onor

O
f course, holding an offi

ce does not m
agically confer w

isdom
 on the offi

cer or 
divest that person of hum

an frailty. The character of the m
en and w

om
en w

ho 
occupy offi

ces rem
ains an essential elem

ent of our political and constitutional 
system

. 

Even if w
e choose virtuous individuals for im

portant offi
ces, how

ever, they w
ill not 

m
aintain those virtues w

ithout pow
erful m

otivations. A
m
bition and a desire for glory 

com
prise one such m

otivation: “the love of fam
e,” w

hich H
am

ilton called “the ruling 
passion of the noblest m

inds.” B
ut such a m

otivation is not a virtue in itself, and is as 
likely to lead one astray as to keep one on the path of virtue. It m

ust be channeled 
productively. 

The institution that does so is the love of honor. H
onor, properly understood, is not 

the m
ere desire for fam

e. It is the desire to be thought w
ell of by those w

hose opinion 
ought to m

atter, and the desire to deserve to be thought w
ell of by those individuals. 

A
s anthropologist Julian Pitt-R

ivers defined it, “H
onor is the value of a person in his 

ow
n eyes, but also in the eyes of his society. It is his estim

ation of his ow
n w

orth, 
his claim

 to pride, but it is also the acknow
ledgem

ent of that claim
, his excellence 

recognized by society, his right to pride.” 

The person w
ho values honor seeks regard in the eyes of individuals w

ho are 
w
orthy to confer it: w

hat C
icero called “the agreed approval of good m

en.” C
rucially, 

"These three elem
ents—

offi
ce, oath, and honor—
encourage the sound 

and faithful perform
ance 

of one’s duties in a 
dem

ocratic constitutional 
republic. They shift our 

attention aw
ay from

 
substance and doctrine, 

from
 rights as opposed to 

duties, and from
 the m

ere 
exercise of pow

er."

—
 Paul H

orw
itz

G
orden Rosen Professor of law
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this desire is internalized, so that the offi
ce holder w

ants to 
exem

plify the virtues that accom
pany earned honor, w

hether 
those virtues are publicly recognized or not. A

s A
dam

 Sm
ith 

w
rote, honor involves not just a desire for approval, but “a 

desire of being w
hat ought to be approved of.” Sharon K

rause 
speaks in term

s of “a quality of character, the am
bitious 

desire to live up to one's code and to be publicly recognized 
for doing so.” H

onor, thus understood, is both less and m
ore 

than a virtue. It is a spur to virtuous conduct, but one that is 
experienced internally as the desire to earn honor properly 
and virtuously, and externally in one’s desire to be recognized 
as honorable by w

orthy peers. 

This conception of honor m
ay be m

ore rather than less urgent 
in our contem

porary, egalitarian dem
ocratic society. A

 strong 
m
otivation is needed for offi

ce-holders—
including judges—

to 
exhibit qualities of virtue and excellence. That m

otivation 
m
ust be especially strong w

here doing so m
ight conflict 

w
ith their ow

n substantive view
s of law

 or justice, or deprive 
them

 of opportunities to put their ow
n stam

p on the law
 and 

gain som
e m

easure of personal glory. H
onor fills that role. 

It supplies the basis for the personal agency that can bring 
out these qualities in the individual and give him

 or her the 
strength of character to m

aintain them
 in the face of contrary 

pressures. It is far from
 obsolete. 

The O
ath

In our constitutional system
, the device that ties individual 

honor to the ostensibly “im
personal” offi

ce, and that 
encourages honor properly understood and internalized, 
rather than the m

ere love of fam
e, is the oath. Every offi

cial 
takes an oath to support the C

onstitution. Judges take 
specific oaths com

m
itting to a particular vision of justice and 

judicial duty. Their im
portance w

as fam
ously noted by C

hief 
Justice M

arshall in M
arbury v. M

adison, in w
hich he exclaim

ed 
that if judges w

ere not allow
ed to read and interpret the 

C
onstitution consistently w

ith their oaths, it w
ould be “w

orse 
than solem

n m
ockery.”  

The oath serves m
ultiple functions. It is a prerequisite to and 

a perform
ative act for taking offi

ce. It solem
nizes the act of 

taking offi
ce and com

m
its the oath-taker to act faithfully to 

fulfill the duties, and observe the lim
its, of that offi

ce. A
nd 

it is publicly perform
ed, tying the oath-taker to public regard 

and calling on him
 or her to m

aintain the approval of both 
his or her peers—

or “honor group”—
and the w

ider public 
com

m
unity he or she serves. 

The oath is no m
ore m

agical a device than offi
ce itself. B

ut 
it can be—

or ought to be—
a pow

erful, even transform
ative, 

device. It serves as a linchpin. It connects the individual to 
the offi

ce and the offi
ce-holder to the com

m
itm

ent to act 
honorably. It is tied to both an internalized personal sense 
of honor and a desire to be seen by one’s peers and others as 
having acted honorably. To be sure, these qualities, and the 
oath that serves to connect them

 to the individual and the 
offi

ce, are aspirational and rarely com
pletely fulfilled. The 

oath is im
perfect. B

ut that does not m
ake it unim

portant or a 
m
ere fiction. 

These three elem
ents—

offi
ce, oath, and honor—

encourage 
the sound and faithful perform

ance of one’s duties in a 
dem

ocratic constitutional republic. They shift our attention 
aw

ay from
 substance and doctrine, from

 rights as opposed 
to duties, and from

 the m
ere exercise of pow

er. This m
ore 

character- and honor-based vision is im
perfect, and raises 

at least as m
any questions as it answ

ers. B
ut it is—

in our 
tim

e, certainly, but at all tim
es—

a useful and perhaps 
essential w

ay of thinking differently about our constitutional 
system

. It suggests that the im
personality inherent in the 

idea of “a governm
ent of law

s and not of m
en” is and m

ust 
be pow

erfully and ineluctably personal. A
nd it calls on 

us, and our culture, to revisit, perhaps to revise, but m
ost 

vitally to recom
m
it ourselves to the im

portance, even in our 
contem

porary egalitarian and dignitarian culture, of virtue, 
honor, offi

ce, and the oath. 
 

Paul H
orw

itz is G
ordon Rosen Professor at the H

ugh F. Culverhouse Jr. School of Law. H
e has taught courses in constitutional law, law

 and 
religion, legislation and regulation, legal ethics, and law

 and public policy. H
e is the author of The A

gnostic A
ge and First A

m
endm

ent 
Institutions and is at w

ork on a book on oaths and the Constitution. This article draw
s on the Coxford Lecture delivered by Professor H

orw
itz 

at the U
niversity of W

estern O
ntario Faculty of Law

 in 2016, and on a piece published in 2018 in C
onstitutional C

om
m
entary.
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