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HORWITZ: OFFICE, HONOR, AND OATH

THE CONSTITUTIONAL MARRIAGE OF PERSONALITY AND
IMPERSONALITY: OFFICE, HONOR, AND THE OATH

Paul Horwitz*

Abstract: This short piece is written for a symposium on Randy
J. Kozel’s 2017 book Settled Versus Right: A Theory of Precedent. /¢
is part of a larger project on honor, oaths, and the Constitution. One
key element of Kozel’s book is its identification of “impersonality”
as a central good served by precedent. Assuming impersonality to be
such a good, one can recognize that it is a hard goal to achieve in
the face of contrary pressures. A source of motivation, energy, and
agency is needed to fuel the judge’s efforts to achieve impersonality.

In our constitutional culture, a troika of three interrelated
concepts or institutions provides this motivation: The office, honor,
and the oath. Together, they provide a sense of duty and constraint in
filling a specific office; a sense of honor that encourages the office-
holder to fulfill that duty, by creating both a desire to be well-
regarded by one’s peers and an internalized sense that one ought to
behave in a way that merits high regard; and, through the oath, a
connection between the individual and the office, and between the
office-holder and the commitment to act honorably in office. In short,
this troika provides a deeply personal wellspring for the commitment
to “impersonality” in judicial office.

The argument here should be seen as part of a larger set of
recent efforts in public law to focus on the nature and duties of the
office-holder him- or herself, and not just on an impersonal system in
which the office-holder and his or her duties and character are
incidental. Some of this work focuses on the oath, some of it focuses
on the fiduciary nature of public office; and some focuses on the
character and virtue of public officials. This work is not confined to
American scholarship and, although it has been given a push by
recent events, long predates the current administration. It deserves
attention as a stream of public law scholarship with varied
approaches but, speaking in broad terms, a common focus.

* Gordon Rosen Professor, University of Alabama School of Law. I grateful to the participants in the
symposium on Randy Kozel’s book held at the University of Richmond School of Law in April 2018
for questions and discussion, to Kurt Lash and Jason Mazzone for organizing that event, and to Randy
Kozel both for his comments and for his book, which provided the splendid occasion for that
discussion.
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Randy Kozel’s book Settled Versus Right' is a splendid
accomplishment. It is clarifying in its treatment of the existing law of
precedent, reasonable in its proposals for modifications of that law,
and thoughtful and careful throughout. More than that, it sparkles.
Ideas and apothegms adorn every page. As the diverse responses in
this review symposium suggest, despite its concision, Settled Versus
Right generates countless questions, befitting both the vital field of
law it treats and the depth and breadth of Kozel’s discussion. The
pleasure and agony consist in selecting just one aspect of the book
for discussion, when it provides such a wealth of material to choose
from.

One key element of Kozel’s book is its identification of
“impersonality” as a central good served by precedent. The book’s
introduction asserts that a key benefit of stare decisis is that “the
potential vacillation of constitutional law following changes in
judicial personnel is replaced by an abiding sense of stability and
impersonality.” (18) The book concludes, “Deference to prior
decisions takes the abstract ideal of impersonal judging and
transforms it into something concrete. Judges come and go, but the
law remains the law. That is the promise of precedent.” (176)
Impersonality—as an essential quality of law, a crucial feature of
judging, and a compromise or sacrifice made by individual judges in
the service of a “continuous and impersonal Court”—is one of the
book’s dominant ideals. (164)

Such a sacrifice demands a great deal of a judge, or indeed of
any individual. This is especially true in a culture in which the domi-
nant modes of self-understanding and action do not involve imper-
sonality, but strong attachments to specific substantive commitments;
individual visions of life, law, and justice; political commitments and
polarization; and other deeply personal views. In the face of this cul-
ture and its powerful motivations, why would one willingly sub-
merge and sacrifice oneself, and one’s deepest conceptions of justice,
for the sake of a “continuous and impersonal Court?” (164) Even if
doing so is understood to be the duty of a “good” judge, why settle
for dutiful obedience if it risks sacrificing one’s deepest substantive
commitments? Why be a mere “good” judge, dutifully following

1 Randy J. Kozel, Settled Versus Right: A Theory of Precedent (Cambridge University Press, 2017).
References to the book are given in parentheses in the text.
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precedent, when one can be a great judge, celebrated for one’s bold-
ness and one’s dramatic effect on the substance of the law?> One can
understand why judges often fall short of the mark of impersonality
set by Kozel.

Nor is this true only of judges, or of legal officials more general-
ly. Impersonality is in disrepute throughout our culture today: our
official and professional culture, our popular culture, and our public
discourse. A judge, or some other individual, who is committed to
impersonality or required to strive for it will need a a substantial
amount of virtue and character to resist the call of personality and
substantive justice. She will need a strong source of motivation to
supply the energy and restraint needed to persist in the face of these
dominant social, political, and legal currents. Although I do not
doubt that Kozel's book will be much admired, I suspect that many
readers will resist any edifice of law and precedent built on a founda-
tion of impersonality. Even those judges who agree with him will
need something more than “the loftiest Law Day rhetoric” about
the rule of law’” to lash themselves to the mast of impersonality.>

In this reaction to Kozel’s focus on individual subordination to
the ideal of impersonality, I focus on a vision of judging—or of any
office—that draws on values beyond the constitutional text to supply
the energy and motivation necessary to achieve what Kozel seeks.
That vision is not impersonal, but personal. It uses personal motiva-
tions to tie the individual office-holder to the “impersonal” features
of his or her office. It is not a set of prescriptions or an instruction
manual for what judges should do, but for who they should be.* 1t is
virtue- and character-centered rather than purely institutional, imper-
sonal, or mechanical.> And, as both the ancients and the early

(113

2 See, e.g., Sam Roberts, Stephen Reinhardt, Liberal Lion of Federal Court, Dies at 87, N.Y. Times,
April 2, 2018, https:/www.nytimes.com/2018/04/02/obituaries/stephen-reinhardt-liberal-lion-of-
federal-court-dies-at-87.html (noting the response of Judge Reinhardt, unquestionably celebrated as a
“great” judge by many, to the large number of reversals he faced at the Supreme Court: “They can’t
catch ‘em all”); id. (quoting a former clerk noting of Judge Reinhardt’s repeated dissents in death penal-
ty cases that “[I]t was the right thing to do, and that’s what mattered. He wanted his voice and his objec-
tions heard.”).

3 Richard A. Posner, How Judges Think 1 (2008).

4 This is, I believe, the main distinction between my work and that of Professor Richard Re, whose
excellent scholarship on oaths is concerned with many of the same issues I am in an ongoing project on
oaths and the Constitution. See generally Richard M. Re, Promising the Constitution, 110 Nw. U. L.
Rev. 299, (2016) (drawing from the oath specific “implications for interpretive methodologies, substan-
tive commitments, and constitutional change”); Richard M. Re, “Equal Right to the Poor,” 84 U. Chi.
L. Rev. 1149, 1153 (2017) (“explor[ing] the possibility that the federal judicial oath calls for some
measure of substantive economic equality” in judicial interpretations of the Constitution).

5 For introductory and basic texts on virtue ethics and the law, see, e.g., Virtue Jurisprudence (Collin
Farrelly & Lawrence B. Solum eds., 2008); Law, Virtue, and Justice (Amalia Amaya & Ho Hock Lai
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moderns did, it seeks to ensure virtue and character in part by tying it
to personal motives rather than hoping that officials or others will be
virtuous for the sake of virtue itself. In short, it seeks to achieve
Kozel’s vision of impersonality through the device of personality—
properly understood, channeled, and constrained.

Given space and other constraints, I offer here only a brief
sketch of what such a vision involves, and I do not address the many
sound criticisms that could be made of such a vision, whether in its
details or in its plausibility, especially in contemporary society.S My
goal is neither to bury nor to praise Kozel’s theory of precedent. It is
to supplement it, by offering one way to think about how to achieve
the “abstract ideal of impersonal judging” that Kozel sees as one of
the central “promise[s] of precedent.” (176)

* %k 3k
Our constitutional text and culture’ rely on three interrelated

“institutions”® to achieve sound governance by those holding offices
under the Constitution. This troika of institutions consists of office,

eds., 2013); Lawrence B. Solum, Law and Virtue, in The Routledge Companion to Virtue Ethics 491
(Lorraine Besser-Jones & Michael Slote eds., 2015); Chapin Cimino, Virtue Jurisprudence, in The
Oxford Handbook of Virtue 621 (Nancy E. Snow ed., 2018). For a discussion of virtue ethics and consti-
tutional law, including the role of precedent, see Lawrence B. Solum, The Aretaic Turn in Constitutional
Theory, 70 Brooklyn L. Rev. 475 (2004-2005); id. at 521 (listing adherence to precedent as the first of
six basic principles of virtuous constitutional judging). Recent events are, I venture to suggest, sparking
a wider interest among legal scholars in the role of virtue and character in constitutional office-holding
and constitutional interpretation. For an interesting example, see Sanford Levinson & Mark A. Graber,
The Constitutional Powers of Anti-Publian Presidents: Constitutional Interpretation in a Broken Con-
stitutional Order, 21 Chapman L. Rev. 133, 145-51 (2018) (emphasizing the central role of character
and virtue in the original constitutional design and the expectations of its designers, and noting the
importance of “integrat[ing] character and institutions” as opposed to a view of constitutional interpre-
tation that is indifferent to the character of the actual individuals occupying constitutional offices).
Levinson and Graber suggest that President Donald Trump does not quite manage to embody these
character traits. See id. at 140-45 (offering evidence of “Donald Trump’s gross unfitness for office”).

% Fora still-preliminary but more detailed discussion, see Paul Horwitz, Honor, Oaths, and the Rule of
Law, Can. J.L. & Juris. (forthcoming). Some of the material below draws substantially on that forth-
coming article.

7 Cf. Richard Primus, Unbundling Constitutionality, 80 U. Chi. L. Rev. 1079, 1082 (2013) (describing a
“‘small-c’ approach” to the Constitution under which American constitutionalism involves “the web of
documents, practices, institutions, norms, and traditions that structure American government”).

8 “Institution” is meant here not to refer to specific organizational forms, but to “commonly accepted
norms and understandings that organize behavior in any given setting over time.” Michael R. Siebecker,
Building a “New Institutional” Approach to Corporate Speech, 59 Ala. L. Rev. 247, 259 (2008). It
“encompasses individuals, groups, relationships, and cognitive schemes and frames for constructing
them.” Michael J. Madison, 4 Pattern-Oriented Approach to Fair Use, 45 Wm. & Mary L. Rev. 1525,
1628 (2004). It can range from “the handshake to marriage to, presumably, sanctioning regimes.” John
R. Sutton, Rethinking Social Control, 21 L. & Soc. Inquiry 943, 946 (1996) (reviewing The New Institu-
tionalism in Organizational Analysis (Walter W. Powell & Paul J. DiMaggio eds., 1991)).
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honor, and the oath. I will sketch each institution, and its relationship
to the others, in turn.

Office. The notion of office dates back at least to the evolution
of the concept in ancient Roman law and government.® The term
itself derives from “the classical concept of officium, the sense of
duty belonging to a person with recognized responsibilities.”!°

This conception remains relevant today despite considerable
change in how (or how strongly) it is viewed. As Steve Sheppard
writes, “The building blocks of a modern legal system are offices,
and the essential purpose of offices is to fulfill tasks of the legal
system.”'" Sheppard defines legal officials as “the individuals in
whom all of the powers of the state are allocated, divided among
many roles.”? In each case, “the official is both empowered and
limited by the law,” both subject to “the legal obligations embedded
in that particular office by the rules of law” and, within the scope of
that office, possessing substantial “discretion to act or not to act.”'3

This understanding was reflected in English and early American
law, which defined “office” as “a duty. Government office, in
particular, was the specialized office or duty of a particular
government employee or servant.”'4 Although the modern
conception of a governmental office became more bureaucratized
over time, and the officer came to be seen simply as whichever
person happens to fill that office at the moment, it was still essential
to the evolving English understanding of the concept of office that it
involved “both a duty and the position of a particular officer.”'*
Thus, Richard Hutton, a judge of the Court of Common Pleas, asked:
“What are the highest places, but obligations of the greatest
dewties?”’1¢ “The citizen who becomes an official” thus “accepts an

9 For an especially rich treatment, see J.E. Lendon, Empire of Honour: The Art of Government in the
Roman World (OUP paperback ed. 2001).

10 joshua Getzler, “As If.” Accountability and Counterfactual Trust, 91 B.U. L. Rev. 973, 981 (2011)
(citing Marcus Tullius Cicero, De Officiis 6 (Arthur L. Humphreys 1902)).

T steve Sheppard, I Do Solemnly Swear: The Moral Obligations of Legal Officials 10 (2009).

12 74, at 20.

13 1d. at 20, 21; see also id. at 22 (“[O]ffices have powers that are circumscribed so that they can only
be used toward certain ends at certain times and in certain ways. This circumscription is established by
the same legal obligations that, within these boundaries, describe the powers the official controls to act
according to the official’s substantive discretion.”).

14 philip Hamburger, Judicial Office, 6 J.L. Phil. & Culture 53, 54 (2011).

15 Philip Hamburger, Law and Judicial Duty 104 (2008).

16 14 (quoting The Diary of Richard Hutton 1614-1639, at 122 (W.R. Prest, ed.) (London: Selden Soci-
ety, 1991)).
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array of additional duties that differ from those of [other legal]
subjects.”!”

Different offices and officers, of course, have different duties.!®
Judges, in particular, have a set of judicial duties that define the
judicial office. Modern discussions of judging and judicial review
often speak in terms of or focus, implicitly or explicitly, on judicial
power. A focus on judicial duty, and the limitations it imposes on the
performance of one’s office as a judge, encourages us to think
differently about the judicial role and the relationships of individual
judges to that role and its obligations—including the obligation to
follow precedent.'®

Honor. As the ancient and modern writers alike understood full
well, office does not magically transform its occupant into a Solon or
Solomon or divest that person of human frailty. Despite our attach-
ment to the proposition that ours is “a government of laws and not of
men,””2° the character and virtue of the men and women who occupy
offices was and remains an essential element of our political and
constitutional order.?!

As those writers also understood, however, even if we select vir-
tuous individuals to occupy important offices, they will not maintain
those virtues without powerful motivations. Ambition and a desire
for glory comprise one such motivation: “the love of fame,” which
Hamilton called “the ruling passion of the noblest minds.”?> Such a
motivation is not a virtue in itself, and is as likely to lead one astray
as to keep one on the path of virtue. It must be channeled productive-
ly.

The institution that does so is the love of honor. Honor, properly
understood, is neither merely outward-looking nor merely the desire
for fame. It is the desire to be thought well of by those whose opin-
ion ought to matter, and the desire to deserve to be thought well of
by those individuals. It is Janus-faced, both inward-and outward-
looking. As the anthropologist Julian Pitt-Rivers defined it, “Honor
is the value of a person in his own eyes, but also in the eyes of his
society. It is his estimation of his own worth, his claim to pride, but it

17 Sheppard, supra note 11, at 95.

18 Cf. Andrew Sabl, Ruling Passions: Political Offices and Democratic Ethics (2002) (discussing the
different functions performed by different officers and other key democratic actors and the different
practices and qualities of character required by each).

19 See, e.g., Hamburger, supra note 15, at 1-2, 9-14.

20 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).

21 Cf. Levinson & Graber, supra note 5.

22 Federalist 72 (Hamilton), in The Federalist 488 (Jacob E. Cooke ed., 1961).
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is also the acknowledgement of that claim, his excellence recognized
by society, his right to pride.”

At its best, honor seeks regard in the eyes of those real or imag-
ined individuals who are worthy to confer it: what Cicero called “the
agreed approval of good men.”?** Crucially, this desire is internalized,
so that the office holder wants to exemplify the virtues that ought to
accompany earned honor, whether those virtues are publicly recog-
nized or not. As Adam Smith wrote, honor involves not just a desire
for approval, but “a desire of being what ought to be approved of.”?s
In her invaluable book on liberalism and honor, Sharon Krause
speaks in terms of “a quality of character, the ambitious desire to live
up to one's code and to be publicly recognized for doing so.”2¢ Hon-
or, thus understood, is both less and more than a virtue. It is a moti-
vation and spur to virtuous conduct, but one that is experienced in-
ternally as the desire to earn honor properly and virtuously, as well
as externally in one’s desire to be recognized and in the duty of the
member of an honor group to recognize especially worthy conduct in
one’s peers.

As Krause argues, in terms that are highly relevant to the ques-
tion of how to provide judges with the personal motivations that will
convince them to honor precedent and thus value “impersonality”
highly, this conception of honor may be more rather than /ess urgent
in our contemporary, egalitarian democratic society. A strong moti-
vation is needed if office-holders—including judges—are to exhibit

23 Julian Pitt-Rivers, Honour and Social Status, in Honour and Shame: The Values of Mediterranean
Society 19, 22 (J.G. Péristiany ed., 1965) (emphasis in original).

24 Cicero, Tusculanae Disputationes 111.3-4, quoted in Peter Olsthoorn, Honor in Political and Moral
Philosophy 24 (2015).

2514 at8 (quoting Adam Smith, The Theory of Moral Sentiments 111.2.7) (emphasis added).

26 Sharon Krause, Liberalism With Honor 5 (2002). Krause’s book is essential reading for those who
are interested in the value and viability of honor in contemporary liberal democracies, and is the leading
edge of a number of recent writings constituting what we might call modern “honor studies.” A short
list, in alphabetical order, would include: Robert L. Oprisko, Honor: A Phenomenology (2012); Kwame
Anthony Appiah, The Honor Code: How Moral Revolutions Happen (2010); Anthony Cunningham,
Modern Honor: A Philosophical Defense (2013); Krause, supra note 26; Olsthoorn, supra note 24;
Robert L. Oprisko, Honor: A Phenomenology (2012); William Lad Sessions, Honor For Us: A Philo-
sophical Analysis, Interpretation and Defense (2010); Bruce Craig Smith, American Honor: The Crea-
tion of the Nation's Ideals During the Revolutionary Era (2018); Tamler Sommers, Why Honor Matters
(2018); Frank Henderson Stewart, Honor (1994); Jeremy Waldron, Dignity, Rank, and Rights (Meir
Dan-Cohen ed., 2012) (comparing honor and dignity); Alexander Welsh, What is Honor?: A Question of
Moral Imperatives (2008). Also relevant to the study of honor, although I make no use of it here, is
Stephen Darwall’s philosophical work on so-called “second-personal ethics.” See Stephen Darwall,
Morality, Authority, and Law: Essays in Second-Personal Ethics I (2013); Stephen Darwall, Honor,
History, and Relationship: Essays in Second-Personal Ethics II (2013); Stephen Darwall, The Second-
Person Standpoint: Morality, Respect, and Accountability (2009). A recent edited collection provides an
excellent survey of the field. See Honor in the Modern World: Interdisciplinary Perspectives (Laurie M.
Johnson & Dan Demetriou eds., 2016).
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qualities of virtue and excellence. That motivation must be especially
strong where doing so might conflict with their own substantive
views of law or justice, or deprive them of opportunities to put their
own stamp on the law and gain some measure of glory. In her argu-
ment, “liberal honor” fills that role. It supplies the basis for the per-
sonal agency that can bring out these qualities in the individual and
give him or her the strength of character to maintain them in the face
of contrary pressures.

At least since Peter Berger, drawing on a long set of historical
developments, wrote about the “obsolescence of the concept of hon-
or,” honor has been widely viewed with suspicion or outright hostili-
ty. In particular, it has been unfavorably compared with the demo-
cratic quality of equal human dignity.?” But demanding honorable
conduct from our highest officials, and encouraging in them a sense
of honor, is not incompatible with a belief in equal human dignity.
Indeed, encouraging honor as a motivation for office-holders may be
necessary, supplying the energy and agency that will lead office-
holders to maintain a legal and political regime in which human dig-
nity is forcefully, sometimes heroically defended and advanced. For
the purposes of Kozel’s book, that includes the desire to treat cases
“impersonally,” respecting the equal dignity of litigants by treating
them similarly rather than treating like cases differently or departing
from precedent due to the judge’s personal view of the parties in a
particular case.

Oath. In our constitutional system, the device that ties individual
honor to the ostensibly “impersonal” office, and that encourages
honor properly understood and internalized rather than the mere love
of fame, is the oath. Every official takes an oath to defend the Con-
stitution,?® and judges take oaths that commit them to a particular
vision of justice and judicial duty.?®

27 See Peter Berger, On the Obsolescence of the Concept of Honour, in Liberalism and its Critics 149
(Michael J. Sandel ed., 1984). See also Charles Taylor, Sources of the Self: The Making of the Modern
Identity 225-56 (1989).

See U.S. Const., art. VI, cl. 3 (“The Senators and Representatives before mentioned, and the Mem-
bers of the several State Legislatures, and all executive and judicial Officers, both of the United States,
and of the several States, shall be bound by Oath or Affirmation, to support this Constitution...”). I
place oaths and affirmations on equal footing here and refer generically to the “oath.”

29 See 8 U.S.C. § 453 (federal judicial oath); Re, supra note 4, at 1166 n.89 (citing examples of state
constitutional provisions providing for judicial oaths).
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The oath serves multiple functions. It is a prerequisite to and a
performative act for taking office.>® It solemnizes the act of taking
office and commits the oath-taker to act faithfully to fulfill the duties,
and observe the limits, of that office.’! And it is a publicly performed
act, one that ties the oath-taker to public regard and calls on him or
her to maintain the approval and avoid the disapprobation of both his
or her peers—or “honor group”—and the wider public community he
or she serves.3?

Despite its religious roots in calling on God to witness the prom-
ise, the oath is no more magical a device than office itself. But it can
be—or ought to be—a powerful, even transformative, device. It
serves as a linchpin. It connects the individual to the office and the
office-holder to the commitment to act honorably. The oath thus pro-
vides a deeply personal motive and wellspring for the commitment to
“impersonality” in judicial office. It is tied to both an internalized
personal sense of honor and a desire to be seen by one’s peers and
others as having acted honorably. To be sure, these qualities, and the
oath that serves to connect them to the individual and the office, are
aspirational and rarely completely fulfilled. It is imperfect. But that
does not make it unimportant or a mere fiction.>?

30 See, e.g., Jeffrey Brand-Ballard, Limits of Legality: The Ethics of Lawless Judging 155 (2010). For a
rich discussion of the oath, including its performative nature, see Giorgio Agamben, The Sacrament of
Language: An Archaeology of the Oath (Adam Kotsko trans., 2011).

31 See, e.g., Steve Sheppard, What Oaths Meant to the Founders’ Generation: A Preliminary Sketch,
2009 Cardozo L. Rev. de novo 273, 276; Hamburger, supra note 15, at 109; Daniel P. Sulmasy, What is
an Oath and Why Should a Physician Swear One?, 20 Theoretical Med. & Bioethics 329, 332 (1999).
32 See, e.g., Sulmasy, id. at 332; Sheppard, supra note 11, at 107; Hamburger, supra note 15, at 106-08.
33 At least judges say they take the oath seriously and are impressed by the solemnity of the act. See,
e.g., Hon. Nathaniel R. Jones, Judge Frank J. Battisti and the Promises He Kept, 42 Clev. St. L. Rev.
367,367 (1994) (“Judge Battisti viewed the oath of office very seriously. Swearing-in ceremonies were
important to him and he presided with great solemnity over them. He considered the assumption of
public office to be on par with the undertaking of a sacred trust.”). The language here is strikingly simi-
lar to the discussion above of offices, which have been described as “‘trusts’ to be executed by public
officials,” and which are “bound on the conscience” of the oath-taker as a kind of fiduciary duty. San-
ford Levinson, Constitutional Faith 93 (1988) (quoting 14 Writings of James Madison 191 (Robert
Rutland, ed., 1983)).

Not incidentally to the office- and virtue-based approach taken here, a recent strain of public law
literature emphasizes the fiduciary nature of public officials in constitutional systems and seeks to draw
implications for judging and other official actions. See, e.g., Gary Lawson & Guy Seidman, 4 Great
Power of Attorney: Understanding the Fiduciary Constitution (University Press of Kansas, 2017); Evan
Fox-Decent, Sovereignty’s Promise: The State as Fiduciary (Oxford University Press, 2012); Paul B.
Miller & Andrew S. Gold, Fiduciary Governance, 57 Wm. & Mary L. Rev. 513 (2015); Ethan J. Leib,
David L. Ponet, & Michael Sirota, A Fiduciary Theory of Judging, 101 Calif. L. Rev. 699 (2013); Rob-
ert G. Natelson, The Constitution and the Public Trust, 52 Buff. L. Rev. 1077 (2004). For critiques, see,
e.g., Ethan J. Leib & Stephen R. Galoob, Fiduciary Political Theory: A Critique, 125 Yale L.J. 1820
(2016); Seth Davis, The False Promise of Fiduciary Government, 89 Notre Dame L. Rev. 1145 (2014).

In this review symposium, Professor Allison Orr Larsen usefully examines various existing or
proposed practices on the Supreme Court that can entrench and enhance this perspective and encourage
judicial “norms of impersonality.” Allison Orr Larsen, Supreme Court Norms of Impersonality,
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This vision of the troika of office, honor, and the oath is intend-
ed as a modest supplement to Kozel’s careful account of precedent. It
may place a different gloss on his emphasis on “continuity, con-
straint, and impersonality” as the core judicial ideals. (4) To para-
phrase Justice Blackmun, it suggests that in order to achieve judicial
impersonality we must first take account of personality—of the mo-
tivations that give judges the agency and energy to strive for imper-
sonality in a personal world.>* It certainly does not demand, howev-
er, that we reject Kozel’s emphasis on the importance of imperson-
ality in judging and the law of precedent.

Neither, unfortunately, does it tell us how to resolve the difficult
questions and compromises that are involved in Kozel's account—or
any account—of judicial precedent. It does not tell us when or how
to respect and observe, to reject, or to modify a particular precedent.
But it may offer a way of thinking about the judicial oath, the judicial
office, and the relationship of both to precedent and its difficulties.
That way of thinking may help raise useful questions about both
Kozel's book and the judicial task itself.

In possible tension with Kozel's desire to find an approach to
precedent that is compatible with “interpretive pluralism” on the Su-
preme Court, (11-17) a virtue-based approach grounded in the troika
of office, honor, and oath suggests that each judge, in taking the oath,
faces an indefeasible obligation to reflect on what the judicial office
and judicial duty demand and to follow that vision faithfully.?s But in
connecting that indefeasible personal obligation to a sense of office
that focuses on duty and constraint rather than power, it requires a
commitment to an office-centered vision of justice, rather than one
that is strictly personal or idiosyncratic. That commitment may re-
quire obedience to precedent, and self-restraint in the face of a desire
to radically reshape the law or remake it in one's own image of jus-

Const. Comment. __ (__ ). Professor Larsen’s contribution surely has far more immediate practical
value than mine. But both can be read together productively, inasmuch as her article offers concrete
means of encouraging and holding judges to the higher-level but more abstract virtue-based approach
that I argue for here.

34 See Regents of the University of California v. Bakke, 438 U.S. 265, 407 (1978) (Blackmun, J., con-
curring) (“In order to get beyond racism, we must first take account of race.”).

35 See Paul Horwitz, Honor's Constitutional Moment: The Oath and Presidential Transitions, 103 Nw.
U. L. Rev. 1067, 1074-77 (2009) (discussing the indefeasibility of the oath-taker’s responsibility in the
context of the presidential oath).
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tice. It requires the judge to “doe the office of a Judge, and to receive
information by witnesses and solemnities of law, and [ ] not to bring
his own private conscience to become the public measure.”*¢ And,
through the oath, it connects that obedience to the individual judge's
personal and official honor: to his or her desire to be, and be seen to
be, a loyal and virtuous office-holder and oath-keeper.

For better and worse, there is nothing mechanical or exact about
this vision. It does not answer the questions that Kozel asks, or that
flow from a careful examination of his description of and prescrip-
tions for the law of judicial precedent. But it may suggest that we
should view those questions differently: perhaps differently than
Kozel does, and certainly differently than our contemporary legal
and political culture generally does. It suggests that the impersonality
Kozel seeks is and must be powerfully and ineluctably personal. And
it calls on us, and our culture, to revisit, perhaps to revise, but most
vitally to recommit ourselves to the importance, even in our contem-
porary egalitarian and dignitarian culture, of virtue, honor, office,
and the oath.

36 Hamburger, supra note 15, at 164 (quoting 1 Jeremy Taylor, Ductor Dubitantum, or the Rule of
Conscience In All Her General Measures 82 (London: 1660)).
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