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 Associate Professor, University of Alabama School of Law.  I am grateful 

to Austin Sarat for organizing the symposium, to Martin Redish for his provocative 
paper, and to Shahar Dillbary for offering comments on a draft of this response.        

  See, e.g., Talley v. California, 362 U.S. 60 (1960); McIntyre v. Ohio, 514 
U.S. 334 (1995); Buckley v. Am. Constitutional Law Found., Inc., 525 U.S. 182 
(1999); Watchtower Bible & Tract Soc’y v. Vill. Of Stratton, 536 U.S. 150 (2002).   

  Martin H. Redish, Freedom of Expression, Political Fraud and the 
Dilemma of Anonymity (manuscript at 3).   

  Id. (manuscript at 6); see also R.H. Coase, The Market for Goods and the 
Market for Ideas, 64 Am. Econ. Rev. 384, 386 (1974) (“It is difficult to know how 
much credence to give to information or to check on its accuracy if one is ignorant of 
the source.”). 

  Redish, supra note __ (manuscript at 36). 
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  See id. (manuscript at 9) (noting that “relatively little of [the] theoretical 

inquiry [into the First Amendment] has focused on the basis for an individual’s right 
not to express himself”); see also id. (manuscript at 8) (suggesting that his focus on 
the relationship between anonymity and political fraud is entirely novel).  

  Id. (manuscript at 13). 
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  Id. (manuscript at 7). 
  Id. (manuscript at 1). 
  See, e.g., Lyrissa Barnett Lidsky & Thomas F. Cotter, Authorship, 

Audiences, and Anonymous Speech, 82 Notre Dame L. Rev. 1537 (2007); Carole 
Lucock and Michael Yeo, Naming Names: The Pseudonym in the Name of the Law, 
3 U. Ottawa L. & Tech. L. 53 (2006); Laura A. Heymann, The Birth of the 
Authornym: Authorship, Pseudonymity, and Trademark Law, 80 Notre Dame L. 
Rev. 1377 (2005); Tal Z. Zarsky, Thinking Outside the Box: Considering 
Transparency, Anonymity, and Pseudonymity as Overall Solutions to the Problems 
of Information Privacy in the Internet Society, 58 U. Miami L. Rev. 991 (2004); 
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David G. Post,  Pooling Intellectual Capital: Thoughts on Anonymity, Pseudonymity, 
and Limited Liability in Cyberspace, 1196 U. Chi. Legal F. 139 (1996); Lee Tien, 
Who’s Afraid of Anonymous Speech? McIntyre and the Internet, 75 Or. L. Rev. 117 
(1996); Anne Wells Branscomb, Anonymity, Autonomy, and Accountability: 
Challenges to the First Amendment in Cyberspaces, 104 Yale L.J. 1639 (1995). 

  David Post, on whom much of the following discussion is drawn, adds a 
third relevant element: traceability, the ability to trace the identity of an anonymous 
or pseudonymous speaker.  See Post, supra note __, at 150-51.  I leave the issue of 
traceability for the most part to one side. 

  Id. at 149. 
  Of course, even perfectly anonymous speech of this sort says something 

about the identity of the speaker; it tells us, at least, that the speaker is someone who 
was willing to go to the effort and expense of maintaining perfect anonymity.  I will 
address this aspect of perfectly anonymous speech below, and it need not detain us 
for now.    

  Redish, supra note __ (manuscript at 6). 
  Post, supra note __, at 142. 
  Id. at 152. 
  See id. at 154. 
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  See McIntyre, 514 U.S. at 337. 
  See Redish, supra note __ (manuscript at 8) (drawing this distinction). 
  Lidsky & Cotter, supra note __, at 1567. 
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  Redish, supra note __ (manuscript at 36). 
  Heymann, supra note __, at 1396. 
  Post, supra note __, at 142. 
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  See Saul Levmore, The Anonymity Tool, 144 U. Pa. L. Rev. 2191, 2201-02 

(1996); see also Clayton P. Gillette, Reputation and Intermediaries in Electronic 
Commerce, 62 La. L. Rev. 1165 (2002). 

  Lucock and Yeo, supra note __, at 93. 
  Redish, supra note __ (manuscript at 8). 
  I should note in fairness that these arguments are directed at the initial draft 

of Professor Redish’s symposium paper.  At the symposium itself, Professor Redish 
made clear that he recognized some of the distinctions I have discussed here.  His 
prescriptions were also more closely tailored at the oral delivery of his remarks: he 
suggested, somewhat contrary to the thrust of his initial paper, that he would permit 
absolutely anonymous speech, including the use of pseudonyms such as “Publius,” 
on a “buyer beware” theory, while still prohibiting the use of false or misleading 
pseudonymous political speech.  I welcome his clarifications.  For reasons I pursue 
below, however, I think they may significantly undermine his positive case for 
prohibiting any forms of anonymous speech.  For now, it is simply worth noting that 
if, as his paper suggests, Professor Redish’s proposals involve a balancing of the 
costs and benefits of anonymous political speech, the apparently limited scope of his 
proposal also suggests that he can put fewer gains into the scale when engaging in 
that cost-benefit analysis. 
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  Eric A. Posner, Law and Social Norms 18 (Harvard University Press, 

2000). 
  Id. at 19. 
  Id. at 21. 
  Id. at 24. 
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  See id. at 22-27. 
  For some representative criticisms, see, e.g., Dan M. Kahan, Signaling or 

Reciprocating? A Response to Eric Posner’s Law and Social Norms, 36 U. Rich. L. 
Rev. 367 (2002); Kristin Madison, Government, Signaling, and Social Norms, 2001 
U. Ill. L. Rev. 867 (reviewing Posner, supra note __). 

  For discussions of the relationship between speech, including anonymous 
speech, and signaling, see, e.g., Lior Jacob Strahilevitz, Reputation Nation: Law in 
an Era of Ubiquitous Personal Information, 102 Nw. U. L. Rev. 1667 (2008); 
Steven A. Hetcher, Cyberian Signals, 36 U. Rich. L. Rev. 327 (2002). 

  McIntyre, 514 U.S. at 341-42; see also Redish, supra note __ (manuscript 
at 2) (anonymous speech protections are “designed to avoid chilling the speaker’s 
willingness to contribute fully and frankly to public discourse without fear of 
retribution from either government or private power centers”). 
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  To be sure, one may not know at the outset that a pseudonymous speaker is 

using shifting pseudonyms, or a misleading pseudonym, or is engaging in only a 
one-shot communication.  But this presents little difficulty, since we can begin with 
the assumption that the reliability of any pseudonymous speaker starts out at a low 
level, and only increases as it becomes clear that the pseudonymous speaker is in 
fact willing to incur costs, such as if the speaker continues using the same 
pseudonym.  In practice, this is little different from attributed speech: we are likely 
to attach less value to attributed speech the first time a particular person speaks, and 
to attach more value to the speech as we become convinced of that person’s 
reliability and persuasiveness.   

  A somewhat similar point is made, although not in terms of signaling 
theory, by Larry Ribstein.  See Larry E. Ribstein, From Bricks to Pajamas: The Law 
and Economics of Amateur Journalism, 48 Wm. & Mary L. Rev. 185, 194-95 (2006) 
(“Amateur journalists . . . can reduce [ ] private costs [such as reputational damage] 
by not identifying themselves.  Indeed, current technology probably allows bloggers 
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who are willing to pay the costs of total anonymity to avoid any constraints on their 
activities, including [ ] reputational constraints . . . . However, anonymity also 
reduces the private benefits . . . and therefore the incentive to blog that most amateur 
journalists have.”). 

  Redish, supra note __ (manuscript at 9). 
  Id. (manuscript at 1). 
  McIntyre, 514 U.S. at 348. 
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  Redish, supra note __ (manuscript at 8). 
  Recall that Professor Redish’s oral remarks at the symposium suggested he 

might ultimately limit his willingness to prohibit anonymous political speech to this 
narrow category.  See supra note __. 



 ANONYMITY, SIGNALING, AND SILENCE AS SPEECH 13 




































  Id. (manuscript at 32).  Of course, there are other criticisms of the 

argument that identity is important in evaluating speech because of what it tells us 
about the reliability of the speaker – a line of argument that Daniel Solove labels the 
“judgment and trust critique.”  Daniel J. Solove, The Virtues of Knowing Less: 
Justifying Privacy Protections Against Disclosure, 53 Duke L.J. 867, 975 (2003).  
For criticisms of the “judgment and trust critique” of anonymity, see, e.g., id. at 
1032-64; Heymann, supra note __, at 397-98; Tien, supra note __, at 145 (arguing 
that “the very utility of reputation as a proxy for judgment also carries costs for 
speech in the form of bias,” since we may overvalue speech by people we like and 
respect and undervalue speech by people we dislike or do not know).  Although I 
find these arguments powerful, and believe they also support the case against 
Professor Redish’s proposal, they have been made well elsewhere, and I leave them 
to one side here.   

  For similar arguments, see, e.g., Tien, supra note __, at 143 (noting that the 
ability to evaluate the credibility of anonymous speech will be greater where we are 
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dealing with “an extended thread of discussion” rather than “one-shot messages”); 
Lidsky & Cotter, supra note __, at 1539 (“[A]udiences are likely to discount the 
value of nonattributed speech, thus mitigating some (but not all) of anonymous 
speech’s potential harm”), 1588 (“Any regulation of anonymous speech should 
begin with the presumption that information consumers are likely to discount 
unattributed speech and to use indicia other than author identity to judge its 
reliability.  In other words, regulation of anonymous speech should start with the 
assumption that the audience itself will be able to dissipate much of the harm of 
anonymous speech.”); Richard M. Cardillo, Note, I Am Publius, and I Approve This 
Message: The Baffling and Conflicted State of Anonymous Pamphleteering Post-
McConnell, 80 Notre Dame L. Rev. 1929, 1955 (2005) (“Readers understand that 
anonymous advocacy may have dubious origins and will accord it an appropriate 
level of skepticism.”). 

  Redish, supra note __ (manuscript at 7). 
  Id. 
  NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 462 (1958); see also 

Bates v. Little Rock, 361 U.S. 516 (1960); Shelton v. Tucker, 364 U.S. 479 (1960). 
  Redish, supra note __ (manuscript at 19). 
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  Id. (manuscript at 34). 
  Edward Rock and Michael Wachter, Meeting by Signals, Playing by 

Norms: Complementary Accounts of Nonlegal Cooperation in Institutions, 36 U. 
Rich. L. Rev. 423, 427 (2002). 
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  For a hint of arguments along these lines, see Posner, supra note __, at 221. 
  See, e.g., Lidsky & Cotter, supra note __, at 1547-55; Cardillo, supra note 

__; see also Robert F. Bauer, Not Just a Private Matter: The Purposes of Disclosure 
in an Expanded Regulatory System, 6 Election L.J. 38 (2007); William McGeveran, 
Mrs. McIntyre’s Checkbook: Privacy Costs of Political Contribution Disclosure, 6 
U. Pa. J. Const. L. 1 (2003); Richard L. Hasen, The Surprisingly Complex Case for 
Disclosure of Contributions and Expenditures Funding Sham Issue Advocacy, 48 
UCLA L. Rev. 265 (2000). 
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  424 U.S. 1 (1976). 
  Id. at 74; see also Brown v. Socialist Workers ’74 Campaign Committee 

(Ohio), 459 U.S. 87 (1982) (finding that this standard had been met in that case). 
  For such arguments, see, e.g., Lidsky & Cotter, supra note __, at 1552-54. 
  See id. at 1555 (“Even if McConnell [v. Federal Elections Commission, 

540 U.S. 93 (2002)] and McIntyre are technically distinguishable, they have a deep 
theoretical inconsistency.  The McConnell Court’s assumptions about both the value 
of anonymous speech and the ability of the audience to properly interpret it differed 
markedly from the assumptions in McIntyre.”).   



 ANONYMITY, SIGNALING, AND SILENCE AS SPEECH 19 





























  Redish, supra note __ (manuscript at 8). 
  Id. (manuscript at 1). 
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