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   Associate Professor, University of Alabama School of Law.  I am grateful to 

Rick Garnett and the participants in the roundtable discussion of Kent Greenawalt’s 
books at Notre Dame Law School.  Mostly, and notwithstanding the criticisms I 
offer here, I am grateful to Kent Greenawalt himself.  I was privileged to be one of 
his students, and he has been a consummate mentor and a good friend.         

  Kent Greenawalt, Religion and the Constitution: Free Exercise and 
Fairness (2006) [hereinafter Greenawalt, Free Exercise and Fairness]; Kent 
Greenawalt, Religion and the Constitution: Establishment and Fairness (2008) 
[hereinafter Greenawalt, Establishment and Fairness]. 



Electronic copy available at: http://ssrn.com/abstract=1298035
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  Greenawalt, Establishment and Fairness, supra note 2, at 1. 
  Greenawalt, Free Exercise and Fairness, supra note 2, at 6. 
  Id. at 7. 



 THE PHILOSOPHER’S BRIEF 3 














































  See John Witte Jr., Religion and the American Constitutional Experiment 
(2nd ed. 2005). 

  Greenawalt, Establishment and Fairness, supra note 2, at 543. 
  See Steven D. Smith, Discourse in the Dusk: The Twilight of Religious 

Freedom, Harv. L. Rev. (forthcoming) (reviewing Greenawalt, Establishment and 
Fairness, supra note 2). 
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  Id. 
  Id. 
  Cf. Ronald Dworkin et al., Assisted Suicide: The Philosopher’s Brief, N.Y. 

Rev. of Books, Mar. 27, 1997, at 41. 
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  Greenawalt, Establishment and Fairness, supra note 2, at 436. 
  See Philip Bobbitt, Constitutional Fate: Theory of the Constitution (1982). 
  See Stanley Fish, Dennis Martinez and the Uses of Theory, 96 Yale L.J. 

1773 (1987). 
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  See, e.g., Richard A. Posner, Overcoming Law 518-22 (1995). 
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  If you will pardon the self-citation, see Paul Horwitz, Churches as First 

Amendment Institutions: Of Spheres and Sovereignty, Harv. C.R.-C.L. L. Rev. 
(forthcoming 2009).  Rick Garnett has also written very valuably in the same vein.  
See, e.g, Richard W. Garnett, Do Churches Matter? Towards an Institutional 
Understanding of the Religion Clauses, 53 Vill. L. Rev. 273 (2008).  

  See, e.g., Greenawalt, Free Exercise and Fairness, supra note 2, at 83, 99. 
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