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











       

        


             


            

  

          




     

        

         


      

        
         


   Associate Professor, University of Alabama School of Law.  This paper was 
presented at the Boston College Law and Religion Program’s 2008 Symposium, 
Electing Faith: The Intersection of Law and Religion in Politics Around the World, 
on March 18, 2008.  Thank you to my co-panelists, Fr. Gregory Kalscheur, Lloyd 
Mayer, and Mark Scarberry, for their helpful comments, to Bill Brewbaker, Marc 
DeGirolami, and Rick Garnett for their comments on written drafts, to Jennifer 
Michaelis for research assistance, and especially to Kelly and Samantha Horwitz for 
their support and forbearance. I am grateful to the University of Alabama School of 
Law for its support of this project.    
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

        
         
      
          



            
       
  
         
          
        

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






 
 


 


 


 



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




































  Stanley Fish, Save the World on Your Own Time 52 (2008). 
  Id. at 27 (emphasis omitted). 
  See, e.g., Lawrence M. Friedman, Law, Lawyers, and Popular Culture, 98 

Yale L.J. 1579, 1583, 1605 (1989); Jack M. Balkin & Sanford Levinson, Law and 
the Humanities: An Uneasy Relationship, 18 Yale J. L. & Hum. 155, 178 (2006) 
(“Much legal scholarship aims to persuade other people about what legal rule or 
legal interpretation to adopt.  As we have noted, this follows from law’s narrow 
version of normativity – the notion that contributions to legal scholarship are judged 
in terms of how they might promote prescriptive solutions to legal problems.”); 
Pierre Schlag, Normative and Nowhere to Go, 43 Stan. L. Rev. 167 (1990); Angela 
P. Harris, Foreword: The Jurisprudence of Reconstruction, 82 Cal. L. Rev. 741, 752 
(1994); Edward L. Rubin, The New Legal Process, The Synthesis of Discourse, and 
the Microanalysis of Institutions, 109 Harv. L. Rev. 1393, 1433 (1996) (noting that 
the “substantive topic” of legal scholarship is “what society in general ought to do”). 
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









































  See, e.g., Paul Horwitz, Religious Tests in the Mirror: The Constitutional 
Law and Constitutional Etiquette of Religion in Judicial Nominations, 15 Wm. & 
Mary Bill Rts. J. 75, 136 (2006); M. Cathleen Kaveny, Religious Claims and the 
Dynamics of Argument, 36 Wake Forest L. Rev. 423, 428 (2001).  

  Lawrence Lessig, Erie-Effects of Volume 110: An Essay on Context in 
Interpretive Theory, 110 Harv. L. Rev. 1785, 1801 (1997).   

  Id. at 1802. 
  See id. at 1804.   
  Id. 
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






































  Id. 
  Id. at 1802.   
  Zorach v. Clauson, 343 U.S. 306, 313 (1952) (“We are a religious people 

whose institutions presuppose a Supreme Being.”). 
  Of course, this rather broad view elides a good deal of history.  In offering 

a general sense of the movement of religion from an uncontestable to a deeply 
contestable value, I do not mean to slight the degree to which sectarian differences 
have been a source of controversy from the very beginnings of American history; 
nor do I mean to ignore the fact that religiosity has expanded and contracted in 
previous eras, both during and on either side of the nation’s Great Awakenings.   
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







































  The phrase is taken from Barack Obama, The Audacity of Hope: Thoughts 

on Reclaiming the American Dream 213 (2006) (describing “strategies of 
avoidance” of religion in the public square practiced by various politicians, 
particularly those of a liberal or progressive stripe, including John F. Kennedy). 

  For an expanded treatment of this view, see Horwitz, supra note __. 
  See, e.g., id. at 135; Steven Shiffrin, Religion and Democracy, 74 Notre 

Dame L. Rev. 1631, 1634 (1999); Steven L. Carter, God’s Name in Vain: The 
Wrongs and Rights of Religion in Politics 7 (2000) (“Religion, in short, will be in 
politics.  It cannot reasonably be kept out.”). 

  See Horwitz, supra note __, at  __. 
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










































  For discussions along those lines, see the sources listed in Richard Garnett, 

Religion, Division, and the First Amendment, 94 Geo. L.J. 1667, 1718 n.317 (2006).  
I would add to that list two more wonderful works: Christopher J. Eberle, Religious 
Conviction in Liberal Politics (2002), and Kent Greenawalt, 2 Religion and the 
Constitution: Establishment and Fairness (2008).   
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







































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and the Notre Dame Football Team 130 (1999).   
  Gary Scott Smith, Faith and the Presidency: From George Washington to 

George W. Bush 254 (2006).   
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  See Massa, supra note __, at 130. 
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



























  See Smith, supra note __, at 255 (quoting R.W.B. Lewis, writing in the 

New Republic in 1954 about the “thin religiosity” of the Eisenhower administration). 
  Massa, supra note __, at 130. 
  In saying so, I of course do not mean to neglect the continuing presence of 

anti-Catholic sentiment in America through the present day.  See, e.g., Mark S. 
Massa, Anti-Catholicism in America: The Last Acceptable Prejudice (2nd ed. 2005). 

  Works discussing the status of Catholicism in American society are too 
numerous to mention, but two especially relevant and important works are John T. 
McGreevy, Catholicism and American Freedom: A History (2004), and, for a 
broader history of law and religion in America that features a substantial discussion 
of anti-Catholicism in the 19th Century, Philip Hamburger, Separation of Church and 
State (2004).    

  Paul Blanshard, American Freedom and Catholic Power (1949).  For a 
discussion of the book’s popularity, and the extent to which it described “fears 
widely shared in the liberal Protestant ‘Establishment’ in America . . . in the years 
immediately after the Second World War,” see Massa, supra note __, at 1-2. 

  Thomas C. Berg, Anti-Catholicism and Modern Church-State Relations, 33 
Loy. U. Chi. L.J. 121, 124 (2001) (citing John T. McGreevy, Thinking on One’s 
Own: Catholicism in the American Intellectual Imagination, 1928-1960, J. Am. 
Hist., June 1997, at 97).   

  See id. at 124-25. 
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



































  Randall Balmer, God in the White House: How Faith Shaped the 

Presidency From John F. Kennedy to George W. Bush 11 (2008) (quoting 
Blanshard, supra note __, at 4, 5).    

  See, e.g., Hamburger, supra note __. 
  Berg, supra note __, at 126 (quoting Getting Down to Cases, Editorial, 64 

Christian Century 1512, 1513 (1947)).   
  See, e.g., Douglas Laycock, Church and State in the United States: 

Competing Conceptions and Historic Changes, 13 Ind. J. Global Legal Stud. 503, 
511-12 (2006). 

  For more on this subject, with particular attention to the parochial school 
funding and school prayer issues, see John C. Jeffries, Jr. and James E. Ryan, A 
Political History of the Establishment Clause, 100 Mich. L. Rev. 279 (2001).   
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








































  Berg, supra note __, at 133.   
  Id. at 136; see also Balmer, supra note __, at 37-38. 
  Balmer, supra note __, at 20. 
  Garry Wills, Head and Heart: American Christianities 457 (2008).   
  Berg, supra note __, at 139.  See, e.g., John Courtney Murray, S.J., The 

Problem of Religious Freedom (1965).   
  See, e.g., Berg, supra note __, at 135-36. 
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







































  See, e.g., E.J. Dionne, Jr., Souled Out: Reclaiming Faith & Politics After 

the Religious Right 154-55 (2008).   
  See also John T. Noonan, Jr., A Church That Can and Cannot Change: The 

Development of Catholic Moral Teaching 154-58 (2005).   
  See, e.g., Smith, supra note __, at 260-63.  
  Id. at 260. 
  See id. at 261 (internal quotations and citation omitted). 
  Id. at 261 (quoting Lawrence Fuchs, John F. Kennedy and American 

Catholicism 164 (1967)). 
  Id. (internal quotations and citation omitted). 
  See id.  
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












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























  Id. at 260. 
  See, e.g., David Halberstam, The Best and the Brightest (1972). 
  Smith, supra note __, at 263 (internal quotations and citation omitted). 
  Id. (internal quotations and citation omitted). 
  See generally Smith, id., at 266-71; Balmer, supra note __, ch. 1; Carty, 

supra note __. 
  U.S. Const., Art. VI, cl. 
  Balmer, supra note __, at 13-14. 
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







































  Carty, supra note __, at 71-72. 
  See id. at 72. 
  See Horwitz, supra note __. 
  See Smith, supra note __, at 268; Balmer, supra note __, at 19-31. 
  See, e.g., Balmer, supra note __, at 32.   
  Id. at 176.  Balmer’s book reprints Kennedy’s speech in full, and I cite to 

his book in discussing Kennedy’s speech.  It can be found in a variety of places.  The 
full text and video of the speech can be found online at    
http://www.americanrhetoric.com/speeches/jfkhoustonministers.html (last visited 
August 8, 2008). 

  Id. 
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













































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













































  Id.  
  Id. at 176-77. 
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













































  Id. at 177-78. 
  Massa, supra note __, at 131 (emphasis in original). 
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
















































  Wills, supra note __, at 458. 
  Balmer, supra note __, at 178. 
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









































  Cf. Sanford Levinson, Wrestling With Diversity 208 n.38 (2003) (“’[m]any 

Protestant groups . . . see no separation between the secular and religious parts of 
their lives’”) (quoting a letter from Professor Laura Underkuffler). 

  Id. at 177. 
  Id. at 176. 
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







































  Id. at 178.   
  See supra notes __-__ and accompanying text (discussing the nature and 

extent of Kennedy’s religiosity). 
  Sanford Levinson, Is it Possible to Have a Serious Discussion About 

Religious Commitment and Judicial Responsibilities?, 4 U. St. Thomas L.J. 280, 283 
(2006); see also Levinson, supra note __, at 215-16. 
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
























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











  Levinson, supra note __, at 283 (citing Levinson, supra note __, at 215 

n.64) (quoting a letter from Professor Thomas Shaffer).   
  Balmer, supra note __, at 177. 
  Id. at 179 (emphasis added). 
  Id. (emphasis added). 
  Id. at 177. 
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




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






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




















  See, e.g., id. at 13; Carty, supra note __, at 71-72. 
  Balmer, supra note __, at 178. 
  See Horwitz, supra note __. 
  See generally Levinson, supra note __. 
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











































  Balmer, supra note __, at 179.   
  Id. 
  See id. at 178. 
  Id. at 179. 
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













































  Id. at 180. 
  Id. 
  Id. at 177, 180 (emphasis added). 
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













































  Cf. Horwitz, supra note __, at 139 n.402 (noting and criticizing Senator 

Richard Durbin’s remark that asking a judicial nominee about her faith “is a 
legitimate inquiry as long as it doesn’t go too far and too deep”). 

  Balmer, supra note __, at 34. 
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












































  Id. at 34-35. 
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










































  See Horwitz, supra note __, at __. 
  See id. at __. 
  Massa, supra note __, at 146.   
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

















































  See, e.g., McGreevy, supra note __, at 213; Carty, supra note __, at __. 
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









































  See, e.g., Barbara Bradley Hagerty, Romney Faces Uphill Battle for 

Evangelical Voters, March 1, 2008, at 
http://www.npr.org/templates/story/story.php?storyId=11762390. 

  See, e.g., Kenneth L. Woodward, Mitt Romney is No Jack Kennedy, N.Y. 
Times, Dec. 6, 2007, at __. 
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








































  See Garry Wills, Romney and JFK: The Difference, N.Y. Rev. Books, Jan. 

17, 2008, at __ (noting that although “[T]he situations are superficially the same” 
between Kennedy and Romney’s speeches, “the obstacles are quite different.”).  
Wills argues that Kennedy’s critics “were more solidly political” in questioning his 
faith, while the objections to Romney’s faith were more “theological and cultural.”  
Id.  

  Wills, id. (emphasis in original). 
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






































  Romney’s ‘Faith in America’ Address, available at 

http://www.nytimes.com/2007/12/06/us/politics/06text-romney.html (hereafter 
Romney). 

  Id.  
  See id. 
  Id.  
  See, e.g., Roger Cohen, Secular Europe’s Merits, N.Y. Times, Dec. 13, 

2007, at __. 
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



































  See, e.g., Michael J. Perry, Toward a Theory of Human Rights: Religion, 

Law, Courts (2008); Kevin Seamus Hasson, The Right to Be Wrong: Ending the 
Culture War Over Religion in America (2005). 

  See, e.g., Michael Kammen, People of Paradox 171-73 (1980) (discussing 
early American Puritan and Congregational support for religious voluntarism and 
individualism).  

  David Brooks, Faith vs.  the Faithless, N.Y. Times. Dec. 7, 2007, at __; see 
also Letters, Romney and the Religion Question, N.Y. Times, Dec. 8, 2007, at __. 

  See, e.g., Romney, supra note __ (delivering a lengthy paean to various 
religious groups and omitting any mention of non-religious groups). 

  Although Brooks speculates that Romney left the non-religious out of his 
speech “in order to generate howls of outrage in the liberal press.”  Brooks, supra 
note __. 
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



































  The Becket Fund for Religious Liberty, Romneys Awarded 12
th
 Canterbury 

Medal – Reiterates that “Freedom Requires Religion,” May 9, 2008, available at 
____. 

  For more evidence of his views on this point, see Leslie Griffin, Political 
Reason, 22 St. John’s J. Legal Comment. 493, 499 (2007) (quoting Romney as 
saying, “[T]he American people want to see a person of faith lead the nation, and I 
don’t think the American people care very deeply about which brand of faith that 
is.”) (quoting Robert B. Bluey, Q & A: Mitt Romney Discusses Iraq War, Reagan’s 
Influence and Gay Marriage, Jan. 1, 2007, 
http://www/humanevents.com/article.php?id=18683). 

  Romney, supra note __. 
  Id. 
  Id. 
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









































  Id. 
  Id. 
  Id. 
  Judge William Pryor has taken a similar position.  See William H. Pryor, 

Jr., The Religious Faith and Judicial Duty of an American Catholic, 24 Yale L. Y 
Pol’y Rev. 347 (2006). 
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






























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








































  Griffin, id. at 500. 
  Id. at 505 (quoting John Rawls, Political Liberalism (1993)). 
  Id.  
  Romney, supra note __. 
  Griffin, supra note __, at 500. 
  Feldman, supra note __. 
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







































  See id. (“[E]ven among those who respect Mormons personally, it is still 
common to hear Mormonism’s tenets dismissed as ridiculous.  This attitude is 
logically indefensible insofar as Mormonism is being compared with other world 
religions.  There is nothing inherently less plausible about God’s revealing himself 
to an upstate New york farmer in the early years of the Republic than to the 
pharaoh’s changeling grandson in ancient Egypt.”). 

  Id.  
  Id.  
  Id.  
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


















































  Id. 
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











































  Id. 
  Id. 
  Id. 
  See Feldman, supra note __. 
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








































  See Romney, supra note __ (“There are some who would have a 

presidential candidate describe and explain his church’s distinctive doctrines.  To do 
so would enable the very religious test the founders prohibited in the Constitution.”).  

  See generally Horwitz, supra note __. 
  See Levinson, supra note __, at 294 (“It is one thing to raise questions 

about religion with nominees who have not acted to make religious commitments 
germane to understanding their performance of their public roles.  It is another to ask 
someone who has made public profession of the importance of his or her religion 
what precisely was the meaning of those professions.”) (emphasis in original). 
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










































  Letter from Kevin J. “Seamus” Hasson, Chairman, Becket Fund for 

Religious Liberty, to U.S. Senators (Sept. 6, 2005), available at 
http://www.becketfund.org/files/c5222.pdf.   

  Horwitz, supra note __, at 142. 
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

















































  Id. 
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






































  Roger Cohen refers to the passage as displaying “a Wikipedia-level 

appreciation of other religions.”  Cohen, supra note __.  And David Brooks observes 
that, “In rallying the armies of faith against their supposed enemies, Romney waved 
away any theological distinctions among them with the brush of his hand. . . . In 
Romney’s account, faith ends up as wishy-washy as the most New Age-y 
secularism. . . . In order to build a voting majority of the faithful, Romney covered 
over different and difficult conceptions of the Almighty.”  Brooks, supra note __. 

  See Horwitz, supra note __, at 146. 
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













































  Balmer, supra note __, at 176. 
  Romney, supra note __. 
  Id. 
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






































  Id. 
  Id.  See, e.g., Capitol Square Review & Advisory Board v. Pinette, 515 U.S. 

753 (1995); Chabad of Southern Ohio & Congregation Lubavitch v. City of 
Cincinnati, 363 F.3d 427 (6th Cir. 2004).   

  Romney, supra note __. 
  See, e.g., Knights of Columbus, Council No. 94 v. Town of Lexington, 272 

F.3d 25, 34 (1st Cir. 2001) (“Although the Constitution protects private expressions 
of beliefs, it does not authorize – and sometimes even forbids – citizens’ attempts to 
invoke public backing of their beliefs.”). 

  See Romney, supra note __ (“The establishment of state religions in 
Europe did no favor to Europe’s churches.”). 
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







































  Id. 
  Id. 
   Smith, supra note __, at 254.   
   Massa, supra note __, at 130.   
  Griffin, supra note __, at 499 (quoting Bluey, supra note __). 
  Id. 
  Id. 
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





































  For a similar argument from an explicitly secular perspective, see Austin 

Dacey, The Secular Conscience: Why Belief Belongs in Public Life (2008); see, e.g., 
id. at 51-52 (“So long as the reasons we introduce into public discourse – reasons of 
conscience included – are regarded by all as open to public scrutiny, then the 
challenge of subjectivity can be grappled with, if not totally eliminated.  Ideally, 
conversation in politics abides by the norms of all reasoned conversation.  Unless we 
are willing to present others with reasons for what we say that are open to analysis 
by them, we are engaging in monologue, not dialogue. . . . Honest religious believers 
have nothing to lose and much to gain by treating their faith as objective in this 
sense.  Susceptibility to criticism is the price of admission to serious public life.  But 
it is a price that they should be willing to pay, for convictions take their strengths 
from surviving trials, not from avoiding them.  Anything less would be a 
trivialization of religion . . . .”). 
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











































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

































  See Sen. Barack Obama, “Call to Renewal” Keynote Address, June 28, 

2006, available at http://obama.senate.gov/speech/060628-call_to_renewal/print.php 
(hereafter Obama). 

  Of course, that would change much later in his presidential campaign, 
when attention was drawn to the sometimes incendiary rhetoric of his pastor, 
Reverend Jeremiah Wright.  See, e.g., Jeff Zeleny, Obama Urges U.S. to Grapple 
With Race Issue, N.Y. Times, March 19, 2008, at A1 (reporting on a speech by 
Obama in which he “sought to dispel the furor over inflammatory statements by his 
former pastor.”). 

  The speech is expanded, although to little additional substantive effect, in 
Obama’s book The Audacity of Hope, supra note __, ch. 6.  I will use the speech 
rather than the book as my text here. 

  Obama, supra note __. 
  Id. 
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































  Id. 
  Id. 
  Id. 
  Id. 
  Id. 
  Id. 
  Conversion narratives enjoy a longstanding status as a central trope of 

American religious speech.  See, e.g., Perry Miller, The New England Mind: From 
Colony to Province (1953); Patricia Caldwell, The Puritan Conversion Narrative: 
The Beginnings of American Expression (1983); see also D. Bruce Hindmarsh, The 
Evangelical Conversion Narrative: Spiritual Autobiography in Early Modern 
England (2008).  Kris Franklin observes that the conversion narrative “served two 
seemingly opposed purposes: to fit within a recognizable script of experience by 
which the larger community could judge the legitimacy of a conversion experience, 
and to give voice to the unvoiceable, the presence of God.”  Kris Franklin, 
Homophobia and the “Matthew Shepard Effect” in Lawrence v. Texas, 48 N.Y.L. 
Sch. L. Rev. 657, 684 n.123 (2003-04). 
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








































  Obama, supra note __. 
  Id. 
  Id. 
  Id.  
  Id. 
  Id. 
  Id. 
  Id. 



 RELIGION AND AMERICAN POLITICS 54 













































  Id. 
  Id. 
  Id. 
  Id. 
  Id. 
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











































  Id. 
  Id. (emphasis added). 
  Id. 
  Id. 
  Id. 
  Id. 
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






































  Id. 
  Id. 
  Or Obaman – or, for the more critically inclined, Obamanic.  Choose your 

own poison. 
  Obama, supra note __. 
  Id.  
  Id. (emphasis added). 
  Id. 
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












































  Brooks, supra note __. 
  Obama, supra note __. 
  Id. 
  Brooks, supra note __. 
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
































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  Obama, supra note __. 
  Id. 
  Balmer, supra note __, at 176. 
  Obama, supra note __. 
  See id. 
  Id. See Martin Buber, I and Thou (Walter Kaufmann trans. & ed. 1970). 
  Obama, supra note __. 
  See id. (“Folks tend to forget that during our founding, it wasn’t the atheists 

or the civil libertarians who were the most effective champions of the First 
Amendment.  It was the persecuted minorities.  It was Baptists like John Leland who 
didn’t want the established churches to impose their view on folks who were getting 
happy out in the fields and teaching the scripture to slaves.  It was the forebears of 
the evangelicals who were most adamant about not mingling government with 
religio[n], because they did not want state-sponsored religion hindering their ability 
to practice their faith as they understood it.”). 
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












































  Id. 
  Brooks, supra note __. 
  Obama, supra note __. 
  See supra notes __-__ and accompanying text; Griffin, supra note __. 
  Obama, supra note __. 
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

































  Id. 
  Id. (emphasis added). 
  See Griffin, supra note __, at 495 (noting that Obama’s language “appears 

to be consistent with the ideals of many liberal theorists who have argued that 
appeals to religion in politics should be ‘publicly accessible’ or ‘publicly justifiable,’ 
stated in terms of ‘public reason’ or ‘secular reason,’ in the language of universal 
values instead of sectarian beliefs.”). 

  See Rawls, supra note __. 
  See Jeffrey Stout, Democracy and Tradition 64-66 (2004) (summarizing 

and critiquing Rawls’s position). 
  See id. (characterizing Rawls as having shifted from the stricter to the more 

permissive restriction on religious arguments); see also Kent Greenawalt, Religious 
Convictions and Political Choice (1988); Kent Greenawalt, Private Consciences and 
Public Reasons (1995). 
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










































  See John Rawls, Political Liberalism li-lii (paperback ed. 1996); John 
Rawls, The Idea of Public Reason Revisited, 64 U. Chi. L. Rev. 756 (1997). 

  See Obama, supra note __ (arguing that translation is necessary because 
“[p]olitics depends on our ability to persuade each other of common aims based on a 
common reality.  It involves the compromise, the art of what’s possible.”). 

  See Obama, supra note __, at 219. 
  Griffin, supra note __, at 495; see Obama, supra note __, at 223. 
  Griffin, supra note __, at 495. 
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

























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










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Wolterstorff and Robert Audi, Religion in the Public Square: The Place of Religious 
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
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

































  Stout, supra note __, at 87 (emphasis added). 
  Benjamin Kaplan, Encounters With O.W. Holmes, 96 Harv. L. Rev. 1828, 

1850 (1983); see also Oliver Wendell Holmes, Jr., Ideals and Doubts, 10 Ill. L. Rev. 
1, 2 (1915); Albert W. Alschuler, Law Without Values: The Life, Work, and Legacy 
of Justice Holmes 23-27 (2000). 

  Stout, supra note __, at 87. 
  Id. 
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



































  For a short but incisive take on this question, see Christopher J. Eberle, 

Religious Reasons in Public: Let A Thousand Flowers Bloom, But Be Prepared to 
Prune, 22 St. John’s J. Legal Comment. 431 (2007). 

  Wolterstorff, supra note __, at 94 (emphasis omitted). 
  Obama, supra note __. 
  See Michael J. Perry, Love and Power: The Role of Religion and Morality 

in American Politics (1991).  For an insightful review, see Sanford Levinson, 
Religious Language and the Public Square, 105 Harv. L. Rev. 2061 (1992). 

  Perry, supra note __, at 112.   
  Id. at 100. 
  Levinson, supra note __, at 2069 (quoting Perry, supra note __, at 100). 
  See Perry, supra note __, at 100. 
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

































  See Levinson, supra note __, at 2073-74; David M. Smolin, Regulating 
Religious and Cultural Conflict in a Postmodern America: A Response to Professor 
Perry, 76 Iowa L. Rev. 1067 (1991). 

  See Stout, supra note __.  For a review that focuses on somewhat different 
aspects of the book, see Marci A. Hamilton, What Does “Religion” Mean in the 
Public Square?, 89 Minn. L. Rev. 1153 (2005).    

  See Franklin I. Gamwell, The Question of Democracy, 57 DePaul L. Rev. 
997, 1006 (2008) (situating Stout as presenting “a decided alternative to Rawlsian 
liberalism” but arguing that their approaches share in common the assumption “that 
democracy itself neither has nor requires any moral ground beyond the principles of 
presuppositions located in its own historicity”). 

  Stout, supra note __, at 69 (emphasis added). 
  In a thoughtful forthcoming paper, Marc DeGirolami, drawing on the work 

of Michael Oakeshott, explores and extends the metaphor of a conversation in 
considering the role of religion in public education.  See Marc O. DeGirolami, The 
Problem of Religious Learning, B.C. L. Rev. (forthcoming) (on file with author). 
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









































  Id. at 72.   
  Id. at 85.  See also id. at 88 (recommending an approach in which one 

“express[es] [one’s] actual (religious) reasons for supporting [a] policy . . . while 
also engaging in immanent criticisms of [one’s] opponents’ views”).   

  On the importance of genuine respect in framing the dialogue between 
religion and politics, see Horwitz, supra note __, at 141-43. 
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






























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

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













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




















  New York  Times v. Sullivan, 376 U.S. 254, 270 (1964). 
  See, e.g., Obama, supra note __, at 221 (“In judging the persuasiveness of 

various moral claims, we should be on the lookout for inconsistency in how such 
claims are applied”).  

  See generally Cass R. Sunstein, Incompletely Theorized Agreements, 108 
Harv. L. Rev. 1733 (1995); Cass R. Sunstein, Legal Reasoning and Political Conflict 
(1996). 
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














































  For one such attempt, see Horwitz, supra note __, at 133-44.  See also 
Ronald F. Thiemann, Religion in Public Life: A Dilemma for Democracy (1996); 
Stout, supra note __, at 85. 

  Obama, supra note __. 
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














































  Id. 
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


































  Id. 
  Id. 
  Id. Note, however, that even here Obama is not fully inclusive.  His 

proposal for the support of faith-based social services along with similar secular 
programs, voiced later in the campaign, would, for example, limit the ability of such 
programs to discriminate against “the people [they] hire.”  See Obama Delivers 
Speech on Faith in America, N.Y. Times. July 1, 2008, at __.  Although Professor 
Martha Minow, who reportedly has advised the Obama campaign on this issue, 
suggested that “there’s [nothing] too controversial” about this restriction, this surely 
understates the extent to which any such limitations are at least open to debate.  See 
Jeff Zeleny and Michael Luo, Obama Seeks Bigger Role for Religious Groups, N.Y. 
Times, July 2, 2008, at A1 (quoting Minow); Peter Steinfels, In Wooing the 
Religious, Obama Hits 6-Word Snag, N.Y. Times, July 5, 2008, at B5 (noting 
disagreement on the question of whether government can restrict faith-based hiring 
by religious beneficiaries of federal social services funds). 

  Obama, supra note __. 
  Id.  
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












































  See Garnett, supra note __ (discussing and critiquing the use of 

“divisiveness” in Establishment Clause doctrine). 
  Rorty, supra note __. 
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















































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















































  For more on the conversational model, see DeGirolami, supra note __. 
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






  See Horwitz, supra note __, at 146. 
  Id. 
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