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small Firms Po1sed to Thrive 1n
Today’s Legal Market

By Prof. Pamela Bucy Pierson and Emily Kornegay Price

This article is dedicated to the memory of our good friend, Tedford Taylor,
who saw the future of the legal profession and knew it was good.
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Beginning in the 1980s and 1990s,
several factors contributed to the
erosion of the pyramid business
model. Businesses began growing
their in-house counsel offices and
keeping more work in house.
Clients became more cost-con-

scious. Because of available metrics,

clients could compare law firms’
billing rates, expenses, resolution
outcomes and time-to-resolution
and, accordingly, began shopping
around among law firms for the best
value. Some practice areas became
commoditized, leading to inequities
in the profitability of lawyers and
practice groups within a firm.
In response to these market reali-
ties, law firms created multiple
tiers of staffing: equity partners,
non-equity partners, of counsel,
senjor associate; associate, contract
lawyer. The stability of the Cravath
model gave way to the diamond
business model with a small group

of equity partners at the top, a small group of associates
at the bottom and a greater number of lawyers; of mul-
tiple staff designations, in the middle.

Today, the successful business model of law offices 18
a starfish, with a small group of equity partners in the
center of the starfish, and “‘arms’” of the starfish consist-
ing of associates and contract lawyers, of counsel and
non-equity partners, outsourced legal and support serv-
ice, administrative staff and paralegals and affiliate law
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and affiliate law firms.

firms. The starfish model is apt. A starfish grows back
an arm if it loses it. If a law firm no longer needs an

“arm” of services, it “sheds’ that arm; only to “grow’” it
again when the firm needs these services. Unlike the
pyramid or diamond business model, the starfish busi-
ness model is lean and nimble. Such versatility is essen-
tial in the legal market of today and the future.

There are at least three reasons small and solo prac-
tices are poised to thrive in a starfish business model:
technology, cost savings and the advent of multiple
support services. After reviewing why this is so, this
article addresses the startup checklist for any budding
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small or solo firm and highlights

resources davailable.

With the advent of electronic
storage, e-discovery, social media
platforms and “back office” sup-
port services, technology makes it
possible for small and solo prac-
tices to handle large and complex
cases that previously and exclu-
sively were the domain of large
firms. Utilizing cloud-based stor-
age and document-sharing, a firm
can accomplish complex tasks by
hiring remote contract lawyers, cre-
ating work-sharing arrangements
with other firms and outsourcing
document analysis. When a task 18
complete, a small firm can pivot to
the next case, unencumbered by
overhead expenses and salaried
support staff. Technology enables

small and solo firms to embrace the starfish business
model. As noted by Oscar M. Price, IV, who recently
opened his practice, Price Armstrong LLC:

“If you take the time on the front end to set up
the technology for your firm, you don’t need a lot
of staff, a big office space with a lot of conference
rooms or a library full of books. It is easier than
it’s ever been to go out on your own, be very pro-
fessional and do a very good job for your client.

99T

Clients increasingly shop around for the best value in
legal services. They need to do so and are able to be-
cause of cost and efficiency mefrics allowing them to
compare law firms on billing rates, expenses, case reso-
lutions and time-to-resolution, Small firms can excel in
such comparisons. Whereas larger firms are often locked
into high overhead costs resulting from expensive office
space, payroll, unprofitable practice groups and lawyer
salary structures, small firms can support complex cases







federal “employer identification number” (EIN) and procedures for moving partners in and out of the or-
exist as a solo practice. While “no entity form shields ganization, personal liability and insurance coverage
a lawyer from personal liability for his or her own needed in the event of death of one partner that allows
professional negligence or that of lawyers he or she other partners to “buy out” the deceased partner’s
immediately supervises, [the corporate organization] share in the firm. To adequately assess these chal-
affords some level of protection against the vicarious lenges, a good accountant, while an expense, should
liability for the professional negligence of other be a necessary part of your start-up costs.
lawyers in the firm...”!° To obtain this protection, one
must determine how best to incorporate. 3. Secure Capital and Create IOLTA
In Alabama, a law firm may exist as: (1) a profes- Account
sional corporation (“PC”), (2) a limited liability corpo-
ration (“LLC”), (3) a limited partnership (“LLP”) or (4) ~  generating book of business, you likely will need to se-
a limited liability limited partnership (LLLP”). The pro-  cure capital. Rule 5.4(d) of the Alabama Rules of
fessional corporation model was the first corporate Professional Conduct prohibits an outside investor from
model available to law firms, and, accordingly, tradi- investing in a law firm. Accordingly, unless you have
tionally the most popular." While a PC allows some tax - saved sufficient funds to pay overhead costs and case ex-
savings on payroll taxation and funding retirement pro- penses, you likely will need to approach a bank for ei-
grams, it requires management of compensation flow ther a loan or a line of credit. Good preparation for this
that may become cumbersome and difficult in a small meeting is essential. You will need a clear mission state-
and growing entity."? Moreover, a PC can pose issues a5 ment and a business plan in which you describe your
a firm evolves, including arduous stock redemption pro- - projected overhead costs, expected income streams and
cedures necessary to transition lawyers to and from multi-stage goals (one-, two- and five-year projections).
shareholder status, compensation that generally must be Rule 1.15 of the Alabama Rules of Professional Con-
tied to ownership rather than performance and complex gyt requires that a lawyer maintain an attorney trust
corporate formalities that must be observed.™ account to hold any money received on behalf of a
By contrast, while LLCs and LLPs lack some tax client or third party in connection with legal represen-
benefits (i.e., regarding payroll taxes and funding of tation. Examples of such funds include earnest money
pension benefits), these benefits often are of limited deposits, down payments for loan closings, settlement
applicability* and, because LLCs and LLPs provide proceeds or damage awards that have not yet been di-
flexibility in the financial management of a law firm —  yjded and distributed between the lawyer and client or
and movement of lawyers within it, these business advance payment for legal fees not yet earned.’ The
structures are viewed as preferable to PCs."”” However,  account must be held by an “eligible institution,”
if a firm is already in a PC, it likely will want to re- which Rule 1.15 defines as a bank or savings and loan
main a PC since conversion to another structure could - y¢s0ciation whose deposits are insured by the federal
generate tax liability.'® Historically, there were differ- government or an open-end investment company regis-
ences between the LL.C and LLPs structures involving  tered by the Securities & Exchange Commission.
personal liability protections, but partial-shield LLP Rule 1.15 also requires that all attorneys establish
statutes have fallen from favor, and now most states, and maintain an TOLTA account. An JOLTA account is
including Alabama, afford LLCs and LLPs the same an interest- or dividend-bearing trust account used to
tax characteristics and personal liability protections.”” - deposit short-term funds for clients or third persons.
Unless business and tax law are your areas of ex- The interest or dividend proceeds benefit the Alabama
pertise, it is wise to consult with an accountant or tax Law Foundation or the Alabama Civil Justice Founda-
attorney to determine which corporate model will best.  tjon, An attorney may elect to create a separate trust ac-
fit your situation. Issues to be addressed include de- count for a client for whom he is holding a significant
termining rights of survivorship among partners, com-  gum_ and in that instance, the client is entitled to the in-
pensation issues and structure, methods and terest proceeds; however, all attorneys are required to

Unless you intend to start with an established, income-

THEALABAMA- LAWYER

24 - January 2016



Technology is a
powerful tool for
firms that seek to

achieve greater

efficiency while
providing quality
representation.

- maintain an IOLTA account and
certify yearly its maintenance to the
Alabama State Bar. For more infor::
mation, see the article on the topic
at www.alabar. orglassets/uploads/
2014/08/BP-PMAP-AMB-TAH.pdf.

4. Procure Health and
Malpractice Insurance

The notion of abandoning the in-
surance benefits portion of a com-
pensation package unnerves many
potential small/solo practitioners.
With a little effort, however, obtaining health, disabil-
ity and malpractice insurance on the open market can
be easily and cost-efficiently accomplished.

To gain a general idea of the health insurance cover-
age available and possible costs, first go to

www.healthcare. gov. The Alabama State Bar also sug-

gests contacting independent insurance broker Insur-
ance Specialists, Inc. (doing business as ISI Alabama).
While the state bar does not offer a group health insur-
ance policy for small firms or solo practitioners, ISI
Alabama can procure individual policies, a firm group
plan and discount prescrlptlon cards. Additionally, ISI
Alabama offers accident and disability insurance, in-
cluding accidental death and dismemberment cover-
age, guaranteed issue comprehensive accident
coverage, long-term disability insurance and business
overhead expense disability coverage—all through Pru-
dential Financial, Inc. ISI Alabama also offers,
through Voya Financial, association life insurance
plans, an option a small firm must consider in case of
the unexpected loss of firm member. See ISI Alabama’s
website, ww.isi1959.com, as well as www.alabar.org/
membersth/member—beneﬁts for more information,

While an attorney is not required to carry malprac-
tice insurance, it is, of course, a best practice to do so.
ISI Alabama offers brokerage of professional liability
insurance and has an application on their website
(www.isi1959.com). In addition, the ASB does not en-
dorse a specific professional liability carrier, but it
does proyide a list of professional liability carriers at
www.alabar.org/programs-departments/practice-
man%c,uLeht-asQio;unce—program—pmap/professional-
liability-insurance.

5.Determine Whereto
Invest Resources

As with any startup business,
you will need to determine how to
best allocate limited résour ces as.
you establish and grow your prac-
tice. This step may require asking
hard questions, and forgoing t e
“trappings” that larger firms enjoy.
For eXamp]'e, an automated tele-
phone systefn, while less personal,
is far less expensive than a recep-
tionist—and just as effective at
recording messages. Or, one may opt for a virtual
phone system such as Ruby®Recept10n1sts Wthh
provides a “bright, friendly team of live virtual recep-
tionists [with] top-notch service at a fraction of the
cost of an on-site receptionist.””” Likewise, making a
habit of reviewing documents on a computer screen,
rather than printing them, will save in printing costs.

- Maintaining case files digitally, rather than in paper

form, will also save printing costs, as well as the cost
of space to house them.

Technology is a powerful tool for firms that seek to
achieve greater efficiency while providing quality
representation. Investing in excellent technology,
while a significant initial expense, can enable a firm
to elevate itself and broaden its work capabilities
without committing to the long-term expense of addi-
tional support staff. Moreover, good technology is es-
sential for a small firm to protect its data and client
information. Rule 1.6(a) of the Alabama Rules of Pro-
Jfessional Conduct prohibits a lawyer from revealing
“information relating to representation of a client,”
and it is now commonly accepted that this duty ap-
plies to digital information as well.? Law practice
management software program Clio, and others like
it, provide data protection from online threats such as
hackers, as well as data encrypti0n~a11 within cloud-
based storage that eliminates the need for a Space ~eat-
ing server and the staff required to maintain it.

Best practices for secure cloud use include: encrypt-
ing files before they are loaded into the cloud (and en-
crypting emails that refer to cloud-stored documents);
terminating access to cloud storagedocuments once an
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A well-designed!
website and a
smartly executed
- social media
marketing plan

that connects
your webpage
with Facebook
and Twitter
accounts can
elevate your firm
well beyond its
small/solo status.

individual no longer needs access; ob-
taining (and reviewing) periodic re-
ports (from your cloud company) who
has accessed your data; avoiding con-
venience tools that compromise secu-
rity (such as limiting transfer ability
from cloud to device); logging off
when finishing a cloud project (rather
than simply exiting); not selecting ‘‘re-
member me” on your devices; consid-
ering two factor authentication
protocols (password plus use re-
stricted to a particular device) or bio-
metric access (password plus ;
fingerprint, voice or facial recognition
or eye scan).?! ;

The Practice Management Assistance
Program provides other helpful tips to
consider when drafting a law firm
budget at www.alabar.org/assets/up
loads/2014/08/Budgeting-Tips-for-
Small-Firms.pdyf.

6. Build a Website and
Create a Web Presence

The Internet and social media can be a great equal-
izer for the small firm. A well-designed website and a
smartly executed social media marketing plan that
connects your webpage with Facebook and Twitter

~accounts can elevate your firm well beyond its

small/solo status. Of course, an aesthetically pleasing,

casy-to-navigate website can be expensive to build
and maintain. Fortunately there are alternative ways
to build a site. If you are able to invest the time,
Rapid Weaver is an excellent program to build and

maintain a professional-looking website for a fraction
of the cost of hiring a web developer. If time or tech-

savviness prohibits this option, consider hiring a law
student with a web development background to build
a site. Law schools are full of such talent; and law stu-
dents, workihg part-time while in school, can be a
bargain for a firm. Once your website and social
media platforms are established, update them as a part
of your daily routine to keep-your content fresh and
your firm high on the Google results page.
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7. Utilize Practice
Management Tools

As a small/solo practitioner,
you need the right tools to man-
age your practice, including
email, billing and accounting
software, document storage and
document hosting (depending
on your practice)-and all of
‘these tools need to integrate

with each other. Google Mail is
a good email platform that al-
lows you to use your firm name
as domain name, if available.
Clio is an excellent general
practice management program
with tools for file organization,
timekeeping, billing, data secu-
rity and encryption, productivity
reports and more. Quickbooks
aids with accounting and track-
ing expenses. Dropbox is a free
or inexpensive (depending on
upgrades) program that allows
you to store, edit and share documents within members
of the firm. The ASB Practice Management Assistance
Program provides a listing and summary of features for
software available for all of these needs.*

One potential expense to consider is document host-
ing. If your practice includes the production, storage
and review of large numbers of documents, you will
need to subscribe to a web-based document-hosting
platform. Logikull is a good choice and offers free tri-
als and several subscription options. Logikull, and
services like it, allow small and solo firms to store,
produce, search and review documents with speed
and ease, minus the expensive manpower required by
larger firms. Document hosting and production serv-
ices can be expensive, but prove less costly in the
long term than the additional associates, staff or space
a practice would otherwise require to review, organize
and house discovery documents. ’

Whatever software your firm chooses, take the time
to become proficient at using it. A comfort level with
technology tools is a must—practically, and ethically.




Alabama Rule of Professional Responsibility 1.15 re-
garding client files pertains to electronic retention,
storage and protection of client files. Ethics Opinion
2010-02 notes that when paper files are converted to
electronic format, some paper documents (“intrinsi-
cally valuab ?prODerty”) cannot be destroyed; all
records maintained electronlcally ‘must be secured
and reasonable measures must be in place to protect

the conﬁdentlahty, ecurrty and integrity of the docu-

ment[s],” including necessary “installation of fire-
walls and 1nt sicn detectionsoftware,” andall
electronically stored files must be backed up “onto
another computer or media that can be accessed to re-
store data in c,ase the lawyer’s computer crashes, the

file is cofrdpted,‘ or ... office damaged or destroyed.”

8. Develop Affiliation, Work-Sharing .
And Re-ferral Relationships

Today, small law firms can handle large complex
cases by worklng with other firms. Such firm affilia-
_ tions are a key component of the starfish business
model. Affiliate arrangements allow firms to come to-
gether to.complete larger tasks, but remain nimble and

pivot to someth ing else when those tasks are complete.

Consider hosting an open house to introduce local col-
leagues to your firm and its mission. Develop relation-
ships with oth =rlawyers who practice in areas similar
or compleme ntary to your firm’s target area to build

- symbiotic referral and work-sharing arrangements. Join
sections of the state bar relevant to your firm’s practice,
and participate in the section’s activities. The Alabama
 State Bar established the Solo & Small Firm Section to
facilitate st atewide networking for members of small
firms, to prov de a forum to address problems and op-
portumtles Spe fic to small and solo practitioners and
to promote partlci' ation in state bar activities by small
firm attorneys. The section offers low-cost continuing
educatron courses and technology training, an email
discussion list and other networking opportunities and
~abank of law forms o

9. Optimlze the Flexibility Small Firms
Provide to Change with the Market

Small firms make it easier for law firms to transi-.
tion to remain competitive. Sam Crosby, a founding

partner of Stone, Granade & Crosby PC of Daphne.
and Alabama State Bar president in 2007-2008, ex-
plains-how his firm, now with 13 attorneys in three

offices, used to practice in oil and gas law (and now
does “zero” such law) and transitioned to other prac-

tices as needs arose—into plaintiffs” workers’ compen-
. sation-and automobile accident representation, real -

estate development, residential bankruptcy and, now,
economic development and litigation and probate and
business litigation. As practice arcas d‘ry‘na lawyers
need to remake themselves and therr flrms Crosby
explains:

“Without question it is important to be able to
remake yourself as a lawyer, be competitive in
the marketplace, and also provide value. It’s ad-
vantageous to be in a small firm and be able to
make the changes needed to meet the needs of =
the public and your community. It is harder to

~ turn the Queen Mary than a small ;boat.”25 3

10 Let Your Priorities in Llfe Gmde
Your Practice

- A small or solo practice allows lawyers more con-
trol over their lives. Lawyers in small firms can de-
cide whether to take on one case versus another, cut
back on the workload, ramp up the workload, who
they will work with, how much they want to spend on
overhead and how they will spend their time.
Nicholas W. Armstrong explained his decision and
that of his partner to open their'OWn firm:

“Starting your own firm involves a lot of risk.
You work a lot of h011rs But you don’t have as
much stress. You’re in charge and it’s less frus-
trating when you're the one who’s wrong rather
than someone else who's wrong. Setting up our
own practice allows us to prioritize our family
life. We get our work done, and we do it well,
and that requires a high level of commitment.
Butit also means that if my kid is sick, Lcan'*

- take care of my kid. That is one of the reasons
we made this choice to work for ourselves and
setup our firm the way we did.”?
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