ALABAMALAW
Alabama Law Scholarly Commons

Working Papers Faculty Scholarship

1-21-2008

Why Cost-Benefit Analysis? A Question (and Some Answers)
About the Legal Academy

D. Hardin
bradford.hardin@law.ua.edu

Follow this and additional works at: https://scholarship.law.ua.edu/fac_working_papers

Recommended Citation
D. Hardin, Why Cost-Benefit Analysis? A Question (and Some Answers) About the Legal Academy, (2008).
Available at: https://scholarship.law.ua.edu/fac_working_papers/505

This Working Paper is brought to you for free and open access by the Faculty Scholarship at Alabama Law
Scholarly Commons. It has been accepted for inclusion in Working Papers by an authorized administrator of
Alabama Law Scholarly Commons.


https://scholarship.law.ua.edu/
https://scholarship.law.ua.edu/fac_working_papers
https://scholarship.law.ua.edu/fac_scholarship
https://scholarship.law.ua.edu/fac_working_papers?utm_source=scholarship.law.ua.edu%2Ffac_working_papers%2F505&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.ua.edu/fac_working_papers/505?utm_source=scholarship.law.ua.edu%2Ffac_working_papers%2F505&utm_medium=PDF&utm_campaign=PDFCoverPages

File: HardinMacro with changes Created on: 7/7/20083:00 PM Last Printed: 7/11/2008 1:41:00 PM

WHY COST-BENEFIT ANALYSIS? A QUESTION (AND SOME
ANSWERS ABOUT THE LEGAL ACADEMY

INTRODUGCTION. ...ttt e e e e e e e e e e e e e e e e aeeaaaaeeeans
Il. THE RISE OFCOST-BENEFIT ANALYSIS: REGULATORY GOVERNANCE ....6
A.Precursive Developments .........oouiiiiiiiccecee e 6..

B. Calls for Cost-Benefit Analysis..........ccommeeeeiiieiiiiiiieiiiineenes 10

C. Early ADOPLIONS ......ieieii e 11

D. The Role of the Chief EXECULIVES ..........coommmiiiiiiiiiiiiiiiiiiin. 12

[ll. THE RISE OFCOST-BENEFIT ANALYSIS: THE LEGAL ACADEMY............ 15
A. Darkness Before the Sunrise and Holmes’ Progradsin........... 15

B. The Dawning of Law and ECONOMICS.........ccueeemieriiiiniereennnnnn. 16

C. Early Cost-Benefit Analysis Scholarship ......ccc.cccovvvviiiiinnneen. 18

D. The 1970s: Scholarly Paradigm Shift ..........cccceeiiiiiiiiiiiinnnn. 20

1. The National Environmental Policy Act........ccomeeeeennn... .21

2. The Delaware River Basin COmmISSION...........coeeieeeeeennnes 22

3. Temporal Similarity, Fundamental Differences................. 24

E. Beyond Executive Order 12,291 ........ccooiieiieiiieeieeeeeeee 25

1. Initial Systemic CrtiQUES. ........uviiieiii e 26

Y (o) =1 I @ 4110 |1 =R 27

3. Other CritiQUeSs .....uuiiieiii e 29

4. Defenders: A Beleaguered MiNOrity...........ccoovvevvieevennnnnn.. 30

IV. WHY COST-BENEFIT ANALYSIS SCHOLARSHIPSPREAD ASITDID ....... 31

A. The Enabling Development: Law and Economics..................33
B. The Economics of Cost-Benefit Analysis......cccccceeevevenee... 35

1. Of Supply and Demand................cooveeei e eeeeviniineeeene 35
2. The Other Economics of Cost-Benefit Analysis...............36
C. Evolutionary Theory and Replicatory Advantage................... 39
D. The “Tipping Point” Analytic: An Epidemic Idea..................... 41
V. CONCLUSION. ...ttt e e e e e e e e e e e e ee e e e e e eennes 43
1

Electronic copy available at: http://ssrn.com/abstract=1085853



File: HardinMacro with changes Created on: 7/7800:33:00 PM Last Printed: 7/11/2008 1:41:00 PM

2 Alabama Law Review [Vol. 58:5:1

INTRODUCTION'

The United States is a “cost-benefit stdté,"one of rather recent ad-
vent? In the years since President Ronald Reagan’sifiestguration, the
use of cost-benefit analysis as a regulatory dawisaking tool has been on
the rise, and chief executives have required fédsgancies to conduct
cost-benefit analyses in conjunction with the cdesition and promulga-
tion of all major rules. The ubiquity of cost-benefit analysis has created
number of challenges for the law and for legal tofed and, as a conse-
qguence, the legal academy has witnessed an alhrupétsistent increase in
cost-benefit analysis scholarship over the samogemflected near the
date of Reagan’s inauguratidrin any year prior to 1981, no more than
eleven articles from the nation’s law reviews, Qauing Legal Education
(CLE) materials, and bar journals mentioned costelie analysis in their
text® In 1981, that previous high more than doubledaterty-severi. The

*.  This Comment would not be what it is without thelp received from several quarters. Thanks
first to professors Kimberly Boone, Alfred Brophlgseph Colquit, Michael S. Pardo, and Susan Ran-
dall, all of whom read and commented on earlieftsi@and several of whom have offered me invaluable
guidance on this and other projects immeasurabbetain scope. Thanks also to the staff of the Ala-
bama Law Review for their helpful edits. Finallyy most personal thanks to Crystal Carpenter who
stubbornly bests me at every turn and has offeee@lin every respect.

1. SeeCassR. SUNSTEIN, THE COST-BENEFIT STATE ix (2002) (noting that “American govern-
ment is becoming a cost-benefit state, [and thatleghment regulation is increasingly assessed by
asking whether the benefits of regulation justife tcosts of regulation”)see alsoU.S. OFFICE OF
MGMT. & BUDGET, REGULATORY ANALYSIS, CIRCULAR A-4 at 2 (2003) (noting that “[b]enefit-cost
analysis is a primary tool used for regulatory gsial’).

2. SeeMatthew D. Adler & Eric A. PosneRethinking Cost-Benefit Analysis09 YALE L.J. 165,
167 (1999);see alsdSUNSTEIN, supranote 1, at x (noting that American regulatory agentave been
required by the executive to conduct cost-benefifyses of major rules for only twenty years).

3. SeeExec. Order No. 12,291, 46 Fed. Reg. 13,193 (F&p1981) (requiring agencies to prepare
in conjunction with the promulgation of every majate a “Regulatory Impact Analysis” to ensure that
regulation was not “undertaken unless the potealefits to society . . . outweighe[d] the potenti
costs”). Presidents George H. W. Bush, Bill Clintand George W. Bush adopted similar polictse
Elena KaganPresidential Administration114HARV. L. REV. 2245, 2281 (2001) (noting that the first
president Bush retained Reagan’s executive or@sigc. Order No. 12,866, 58 Fed. Reg. 51,735 (Sept.
30, 1993) (President Clinton’s order requiring ages to balance “both the costs and the benefiteeof
intended regulation”); Exec. Order No. 13,422, #2.FReg. 2,763 (Jan. 18, 2007) (President George W.
Bush'’s order amending Clinton’s order, but stilju&ing consideration of “anticipated costs andésen
fits”).

4.  Se€eSUNSTEIN, supranote 1, at ix.

5. See infratext accompanying notes 6—10. The legal academiesest postdates the economics
academy'’s initial fascination, which “gr[ew] trendously” in the early to mid-sixtieSeeA.R. Prest &

R. Turvey,Cost-Benefit Analysis: A Suryegb ECON. J. 683, 684 (1965). Prest and Turvey offer reasons
for economists’ interest, which shed light on lavgyesubsequent interest: “the growth of large itves
ment projects . . . the growth of the public seatog, the Central Government . . . [and] the rapid deve
opment . . . [of] operations research, systemsyaigletc. . . .ld.

6. This and the following quantitative measurersemere gathered on January 8, 2008, using the
following informal Westlaw search of the Journald &v Reviews (JLR) database: “te(cost /2 benefit /2
analysis) & da(aft 1/1/X & bef 1/1/[X+1])” where “Xwas the year in question. The JLR database
“includes selected documents published in the leviews, Continuing Legal Education (CLE) course
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number of articles mentioning cost-benefit analgsistinued to rise, reach-
ing 141 by 1986, 445 by 1996, and 628 by 2b0Hhiese articles sought to
elucidate and address the normative, political hoddlogical, and bureau-
cratic issues raised by the use of cost-benefiyaisan a regulatory system
of governance? The following illustration depicts the rise in tdmenefit
analysis scholarshif:

Results Per Year--" cost /2 benefit /2 analysis'
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600 /\/
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‘—Results per year--"cost /2 benefit /2 analysis" @eft)

A synchronous upsurge in emphasis occurred in cagsband horn-
books!! For example, the seventh edition of the classitthGe & Byse
casebookAdministrative Law, Cases and Commemtkich was published

handbook collections, and bar journals . . . . Eolerage is available for many of these period]cal
hjowever, full coverage for some law reviews doesbegin until 1994.” http://lawschool.westlaw.com/
(follow “Westlaw Research” link; enter “JLR” intoSearch these databases”; click “i” for scope and
information) (last visited Apr. 21, 2008). Admitlgdthis database’s coverage varies from year-firye
but these measures nonetheless provide a usefttitive measure of the growth of CBA scholarship.

7.  Seesupranote 6.

8.  Seesupranote 6.

9. Cf. Michael S. BaramCost-Benefit Analysis: An Inadequate Basis for HgaSafety, and
Environmental Regulatory Decisionmakj8d=COLOGYL.Q. 473, 480 (1980).

10.  See alsanfra illustration accompanying Part V.

11. The upsurge here is probably a more diregorese to the changes taking place in the adminis-
trative law realm (i.e., the requirement of neaivarsal cost-benefit analysis) than part of thedacaic
colloquy and is therefore somewhat tangential eitiguiry of this Comment. It is included to illuste
the rising predominance of cost-benefit analysithbaithin and without the academy. Additionally,
reading all of these texts would have been imprattso these statements rely upon indices andgabl
of contents, no doubt imperfect sources of infoiaratAt the very least, however, the absence-then-
presence of “cost-benefit analysis” in one, theeptbr both, is indicative of the rising importarafethe
topic.

Electronic copy available at: http://ssrn.com/abstract=1085853
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in 1979, contains no index entry for cost-beneiilgsis while the eighth
edition, published in 1987, contains sixteen indakies under the subject
“cost-benefit analysis?B Similarly, one hornbook, first published in 1974,
contains no index entry for cost-benefit anal;lléiand a second edition,
published in 1980, contains three entries refergn@ total of thirteen
pages- By the 1986 publication of the third edition, thelume gives full
treatment to cost-benefit analysis as a mode ofwgke control of regula-
tion' and includes case materials relating to cost-litemedlysis:’ Perhaps
most telling, the first two editions of Judge Righdosner’s leading text
Economic Analysis of Lado not contain indexed references to cost-benefit
analysis, whereas the next edition following 198&s1®

As these materials illustrate, cost-benefit analygmrnered significant
attention in the legal academy following Reaga®81lorder. That body of
scholarship, though, was not without significanteeedents—much of the
foundational work (legal and otherwise) in cost#f@nanalysis occurred
prior to 1981*° This Comment is a study dow andwhy both bodies of
cost-benefit analysis scholarship developed as diw$f and, in particular,
how the pre-1981 scholarship set the tone for idladiwed; it attempts to

12 SeeWALTER GELLHORN, CLARK BYSE & PETERL. STRAUSS ADMINISTRATIVE LAwW, CASES
AND COMMENTS 1167 (7th ed. 1979).

13.  WALTER GELLHORN ET AL., ADMINISTRATIVE LAwW, CASES AND COMMENTS 1298 (8th ed.
1987). The entries are: “Costs and benefits of,e¢Bive factor?,” “Executive Order 12291,” “Execu-
tive Order 12498,” “Impact on open government,”dépendent regulatory commissions,” “Issues for
which not suited,” “Malleability of concepts,” “Ouagpational health,” “Policy partisanship,” “Procedlr
due process issue,” “Quantification,” “Regulatofgxbility Act,” “Risk assessment by EPA,” “Separa-
tion of powers,” and “Uncertainty.ld. Professor Bernard Schwartz's administrative lawset@ok
provides another example. The first edition, putgisin 1977, contains no index entry for cost-bigénef
analysis, while the 1983 second edition notes Bo#sident Reagan’s order and BenzeneasesSee
BERNARD SCHWARTZ, ADMINISTRATIVE LAW, A CASEBOOK 736 (1977); BERNARD SCHWARTZ,
ADMINISTRATIVE LAW, A CASEBOOK 63—75 (2d ed. 1983).

14, SeeGLEN O.ROBINSON& ERNESTGELLHORN, THE ADMINISTRATIVE PROCESS918 (1974).

15  SeeGLEN O.ROBINSON ET AL, THE ADMINISTRATIVE PROCESS956 (2d ed. 1980).

16,  SeeGLEN O.ROBINSON ET AL, THE ADMINISTRATIVE PROCESS123-28 (3d ed. 1986).

17.  See idat 675-88 (reproducing Indus. Union Dep’t, AFL-CIOAm. Petroleum InstBenzeng
448 U.S. 607 (1980)).

18  CompareRICHARD A. POSNER ECONOMIC ANALYSIS OF LAw 401 (1973),and RICHARD A.
POSNER ECONOMIC ANALYSIS OF LAW 560 (2d ed. 1977)with RICHARD A. POSNER ECONOMIC
ANALYSIS OF LAW 656 (3d ed. 1986). Judge Posner addressed sothe fifndamentals of cost-benefit
analysis in the first two editions, as he did ibbsequent ones, but the timing of the appearantkeof
term is significant in its own right.

19,  Seeinfranotes 139-178 and accompanying text.

20. This Comment is intended as a case studyterdisciplinary legal scholarship. Case studies
involve in-depth, longitudinal examinations of angle instance or event, and seek a sharpened
understanding ofvhy the case happened as it did. Bent Flyvbjé&ige Misunderstandings About Case
Study Resear¢h2 QUALITATIVE INQUIRY 219 (2006). However, the aim of a case study tsonty to
gain an in-depth insight into a microcosm (the Lalset also to shed light on the macrocosm of wiitich
is a part Id. While this Comment’s longitudinal inquiry is intmst-benefit analysis, its larger purpose is
to better understand the macrocosmic rise of irgeulinary legal scholarshiseeRichard A. Posner,
The Decline of Law as an Autonomous Discipline:2t9®87 100 HARvV. L. REV. 761, 766-77 (1987).
Indeed, the law is not longer an “Autonomous Diko” Id. at 761. Pioneering scholars such as Rich-
ard Posner, Bruce Ackerman and Guido Calabresightaine strengths of related social sciences to bea
on legal problems, and would leave the art of Iégauiry forever changed. It is this change thisGo
ment seeks to understand, proceeding toward thégratanding by way of a case study in cost-benefit
analysis.
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understand the ascension of cost-benefit analyglsinsthe academy by
tracing the development of relevant scholarshiligim of contemporaneous
political and regulatory developmerisin this pursuit, it attempts to be at
once an intellectual history, ethnography, and taipgy? and in doing so,
doubtlessly accepts its own invitation to fall stfor

Nevertheless, what emerges is a tale about thefide study of cost-
benefit analysis from its drab genesis in then-olesevelfare economics to
its prominent position in modern academic legaling Part Il provides
background and context by offering a brief histofycost-benefit analysis
in regulatory administration, drawing on historieatecedents and relevant
political pressures for understanding. Part Ill lexgs how cost-benefit
analysis scholarship developed in the legal acadéoeysing on the pio-
neering personalities and their exemplary workshbloéfore and after
19812 Part IV delves into the principle questions: wtost-benefit schol-
arship receives so much (perhaps unjustified) anad&eatment and why

21. The correlation between relevant political arefulatory developments (e.g., President
Reagan’s Executive Order) and academic treatmenbsttbenefit analysis is obviouSee supraext
and illustration accompanying notes 6—10. Moreovyadge Posner has noted the reciprocal influences
between the legal academy and the administratiparajusSeeRichard A. Posnematural Monopoly
and Its Regulation21 SAN. L. REV. 548 (1969). Posner argued that as a result of lesvgeminance
of the regulatory system (regulatory commissionstatf members, legislators, regulated firm repnese
tatives, and judges adjudicating regulatory dispttell principles in the regulatory process—are gene
ally lawyers), much of the regulatory apparatus tesn bogged down with issues relating to the “for-
mal process of the law and . . . considerationfiofiess and equity” rather than focused on issdet
least equal importance—"economic efficiency in tireadest sense of that terng&e id.at 624. For
Posner, this incoherence resulted because the fpbme not the latter, was/is the province of legal
educationld. At least at the time of Posner’s argument, maéesconomic efficiency were seen not as
a proper field of inquiry inaw, but in economicsld. While a lawyer's training is indispensable to
proper administration of the regulatory proc@sshe main, lawyers are un- or under-skilled iore@m-
ics. See idat 623. As a result of this bifurcation, undersiag of regulatory problems by both lawyers
and economists was retard&ee id. see alsdRobert A. GormanProposals for Reform of Legal Educa-
tion, 119 U.PA. L. Rev. 845, 847 (1971) (noting that a modern lawyer #thowt restrict his studies to
“strictly legal” materials, but should also acqumeficiency in economics, as well as other intsedili-
nary fields). This retardation, argued Posner, rijomted to the continuation of public regulatiortivaut
reference to its actual social utility. Posner's-moplausible hypothesis illustrates just how clgse
intertwined the legal academy and the regulatorgducracy have been and continue todfeJonathan
Simon,Risk and Reflexivity: What Socio-Legal Studies thdihe Study of Risk and the Lebv ALA. L.
REv. 119, 119 (2005) (noting that related scholarsfaip been “politically influential”).

22.  Unfortunately, a full exposition of the peratities behind the articles and ideas explored here
are beyond the scope of this project. Neverthelbssreader should be mindful that the spread isf th
idea is the direct result of academics propagatieyy academic product. No doubt a full study of th
interpersonal background and undercurrents of tweldpment of the ideas explored in this Comment
would be an interesting experiment in the obseovatf social structures and would add much to the
present inquiry.

23.  Or, in the words of Jeremy Bentham, “Cogentsaderations, however, concur, with the irk-
someness of the task, in placing the accomplishroérit at present at an unfathomable distance.”
JEREMY BENTHAM, AN INTRODUCTION TO THEPRINCIPLES OFMORALS AND LEGISLATION 2 (J.H. Burns
& H.L.A. Hart eds., 1970). Another of his Benthanapologies is most appropriate here: “Dry and
tedious as a great part of the discussions it @@ taust unavoidably be found by the bulk of readbe
knows not how to regret having written them ”.1d. at 4.

24. To be clear, this Comment seeks an understgmbt of the development of the substantive
cost-benefit analysis principles debated in thexditure, but of how the scholarly literature depeld—
how authors’ educations, experiences, politics paths contributed to the scholarly colloquy. The
substantive debate really is of little import foegent purposes.
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that treatment developed as it &idn presenting answers, this Part draws
on economics, sociology, evolutionary biology, $rudence and some
other, more casual observations. Furthermore, awithg conclusions re-
garding this inquiry, Part IV adopts an analytif@mework focused on
three factors pertinent to the development of bestefit analysis scholar-
ship: (1) the ideational attributes of cost-benafialysis, (2) the reciprocal
transmitters/receivers of the idea (i.e. legal acads), and (3) the envi-
ronment in which both operateFinally, Part V expounds on Part IV and
offers concluding remarks.

Il. THE RISE OFCOST-BENEFIT ANALYSIS: REGULATORY GOVERNANCE

The attempt to understand why academics have cliosggwvote such a
great deal of effort to the study of cost-bendfiglgtsis (CBA) begins in this
Part with a brief historical account of the emeiggenf CBA as a regulatory
decisionmaking paradigm. The purpose of this hystsrtwofold: first, to
provide a framework for understanding the politipagssures that led ulti-
mately to the cost-benefit state, and, secondetmst the intellectual pre-
requisites to the triumph of CBA. Subpart A prowdde pre-history by
exposing the political and academic back-story,trmbsvhich developed in
the first half of the twentieth century. SubpartdBtails the intermediate
effects of much of what occurred in the period cedeby the first subpart,
and Subpart C begins the exposition of the effeosé reactions had on
regulation. Finally, in recognition of their spdcposition, Subpart D pro-
vides an account of the role of Presidents in tieaton of the cost-benefit
state.

A.Precursive Developments
Considerations of utility have played a role indegeasoning and deci-

sionmaking at least since the utilitarian JeremptBam’s work in the late
eighteenth centur§7, and indeed, CBA seems to be a natural descenflent o

25.  The irony presented by an article that atterpeexplain a curious glut of articles is not lost
the author.

26. In this way, this Comment adopts the analyticamework of epidemiology, which is that
branch of medical science “concerned with the stofdgisease as it appears in its natural surrogsgin
and as it affects a community of people rather thamgle individual.” 1 XN NOSTRAND S SCIENTIFIC
ENCYCLOPEDIA 1316(Glen D. Considine & Peter H. Kulik eds., 9th e002). Epidemiology seeks to
gather data about the instances and effects oftiydar disease, as well as the relationship betwtae
disease and both its environs and hostsMoreover, epidemiology “is important in elucidaithe
cause, the modes of transmission, and . . . otlots bf fundamental importancéd. As will be evident
in Part IV, infra, thinking of cost-benefit analysis in epidemicahteris quite useful in understanding its
spread.

27.  SeeKeith N. Hylton, Calabresi and the Intellectual History of Law andoBomics 64 M. L.
REv. 85, 86—91 (2005)nfra notes 84-92 and accompanying tSee generallsymposiumEfficiency
as a Legal Concern8 HOFSTRAL. Rev. 485 (1980) (including articles by Richard A. PesnGuido
Calabresi, Duncan Kennedy & Frank Michelman, Roralbrkin, and Lewis A. Kornhauser).
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Bentham’s “principle of utility.® Writing over one hundred years before
the rise of the regulatory state, and over two headddears before Regan’s
executive order, Bentham philosophized that a “mesasf government . . .
may be said to be conformable to or dictated bypheaciple of utility,
when in like manner the tendency which it has tgnaent the happiness of
the community is greater than any which it hasitaimish it.”*°

Notwithstanding the obvious connection between Bamfs eight-
eenth-century philosophy and modern CBA, it wasumtil the early twen-
tieth century that CBA first found favor in goverant decisions regarding
public works expenditure§.While CBA can be found in federal statutes as
early as The River and Harbor Act of 1982inder which the Army Corps
of Engineers was to evaluate projects by “takirig account the amount of
commerce benefited and the co&tfhodern CBA is an outgrowth of three
political and methodological developments, all dfich postdate that ACE.

First was the rise of “Progressivism” around thentof the last cen-
tury.3* “Progressives believed that government could lgmrsged into a
realm of value-laden politics and a realm of adstmative expertise based
on scientific principles® Progressives argued that then-existing state-by-
state regulation was poorly suited to handle tlgulegory issues of the
early twentieth century: nationwide markets credigdadvances in trans-
portation and the rise of huge, national corporetid Partially as a result of
the Progressives’ optimistic views toward governimegulation, the coun-
try was subjected to eugenitsind saw the spread of mandatory school-
ing,%® zoning?® and increased regulation of the econdfhy.

28.  For a brief discussion of this connection, isf@ note 198.

29. Benthamsupranote 23, at 13. This language is so obviously @@ Executive Order 12,291
as to make Regan'’s dictate that a regulation nbettundertaken unless the potential benefits thesp
.. . outweigh the potential costs” appear to lmese linguistic updateSeeExec. Order No. 12,291, 46
Fed. Reg. 13,193 (Feb. 17, 1981). The connectitwemn utilitarianism and cost-benefit analysis has
not gone unnoticedsee, e.g.Robert H. FrankWhy is Cost-Benefit Analysis So Controversi&@ J.
LEGAL StuD. 913, 915 (2000), and critics have harnessed iclasgi-utilitatian arguments to oppose
cost-benefit analysis,see, e.g. Steven Kelman,Cost-Benefit Analysis: An Ethical Critigue
REGULATION, Jan.—Feb. 1981, at 33, 34-36.

30. SeePrest & Turveysupranote 5, at 683. Nevertheless, the United Stategheafirst country to
embrace cost-benefit analysis for regulatory arfdipwvorks decisionmaking process&ee id

31. River and Harbor Act of 1902 § 3, ch. 1079,33at. 331, 372 (1902) (codified at 33 U.S.C. §
541 (2000)).

32. Prest & Turveysupranote 5, at 683. The cost-benefit analysis techrqieveloped by the
corps were limited to “tangible” costs and benefits

33.  Adler & Posnersupranote 2, at 169.

34,  Sedd.
35 Id.
36. See id.

37.  MCHAEL MCGERR, A FIERCE DISCONTENT THE RISE AND FALL OF THE PROGRESSIVE
MOVEMENT IN AMERICA, 1870-1920at 214 (2003).

38 Id.

39. Eric R. ClaeyZoningand Progressive Political Theorin THE PROGRESSIVEREVOLUTION IN
POLITICS AND POLITICAL SCIENCE: TRANSFORMING THEAMERICAN REGIME 287, 292 (John Marini &
Ken Masugi eds., 2005).

40. McCGERR, supranote 37, at 214.
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Second, and most significant, was Franklin Delarmmdevelt's New
Deal. Prior to Roosevelt's 1932 electoral victdihye fundamental philoso-
phy of federal regulatory policy was that a smopfbhctioning market was
the approach most likely to maximize social welfaned federal regulatory
agencies existed to correct market imperfectionsrehgful” or “unrea-
sonable” conduct The New Deal administrations, however, took a con-
trary position—a position that resulted in moreulagon, more agencies,
more publicly-financed spending, and, generallyagpey, more govern-
ment. Over time, this growth led to a desire foightened justification for
public works project§? and attempts to meet these desires ultimately re-
sulted in pervasive CBA in federal administratiegulation?® The initia-
tion of CBA as a way to assuage this desire cante e Flood Control
Act of 1936, which directed the Army Corps of Erggns—the Corps was
the first government agency to systematically uB&&-to undertake only
those flood control projects for which “the bengtib whomsoever they . . .

41. Robert L. Rabinl.egitimacy, Discretion, and the Concept of Rigi®® YALE L.J. 1174, 1175
(1983);cf. STEPHENG. BREYER, REGULATION AND ITS REFORM (1982) (detailing increases in regulation
to correct market failures resulting from the rigenational mass markets: monopoly power, excess
profits, externalities and inadequate informatiamong others). Regulatory agencies like the Federal
Trade Commission (FTC), and the Interstate Comme&uammission (ICC) existed merely to coerce
equilibrium where it would not be had naturallyethoal was to eliminate the exigencies of an ingmerf
market.Rabin,supra at 1175. For example, the ICC, the first fedeeglulatory commission, was estab-
lished in 1887 according to a process through whitdrested parties sought to alter the irratidiesdiof
the market by eliminating discriminatory trade piees.See idat 1175-76. Paradigmatically, the FTC
was created to eliminate the ultimate market malfion: monopoly powerSee id.at 1176;see also
STEPHEN SKOWRONEK, BUILDING A NEW AMERICAN STATE: THE EXPANSION OF NATIONAL
ADMINISTRATIVE CAPACITIES, 1877-1920, at 123-50 (1982). This era of federgllation has appro-
priately been described as “corrective”—the conceas with individual commercial autonomy and a
free flow of market transactions. Rabsupra at 1176. For a number of excellent accounts {@nriat
the cusp of the rise of cost-benefit analysis sofshiip) of the influence the New Deal had on Anseric
government regulation, see Symposilthe Legacy of the New Deal: Problems and Posséslin the
Administrative State92 YALE L.J. 1083 (1983).

42.  SeePrest & Turveysupranote 5, at 684. On the heels of the Great Depnesti@ country’s
leaders—the leaders of the New Deal era—were ngeoronfident in the effectiveness of the “cor-
rected markets” of the previous peri®®keRabin,supranote 41, at 1178ee alsdPosnersupranote
21, at 620 (noting that government regulation wthg ‘teaction, or perhaps overreaction, to laisage f
that characterized the late 19th and early 20thuciers” ); cf. id. at 643 (noting that, at least until 1969,
there “ha[d] been no major extension of regulasiorce the 1930’s, when the nation, traumatizechiy t
Great Depression, reached the nadir of its faitprimate enterprise”). Following the paradigm that
free market economy, subject only to relatively anipolicing activities, was . . . a menace to ldagn
social welfare[,]” New Deal agency programs weredshon the premises that

governmental planning, in cooperation with largaksdusiness, labor, and consumer groups,
was the best means of achieving the public intéresconomic recovery and security; that
governmental coordination of an essentially prilkatan system of business cartels was
most likely to effect a return to economic well+hgi and that governmental intervention to
re-establish a competitive society dominated bylksmesinesses would counter the ill effects
of fifty years of growing industrial concentration.
Rabin,supranote 41, at 1178ee alsdPosnersupranote 21, at 622 (noting the distrust of free meske
following the depression)As a result of the New Deal-era confluence of peissh about the free mar-
ket as a sufficient regulatory system and optimédiut the effectiveness of government as a regulato
of markets, the regulatory apparatus began to gtdwat 621. It is as a result of the New Deal that
government regulation “became a firmly embeddedhel# of our intellectual heritagdd. at 622

43.  SeeAdler & Posnersupranote 2, at 169 (noting that “the popularity of CB&ong administra-

tive agencies increased rapidly [after 1936] with growth of the federal government”).



File: HardinMacro with changes Created on: 7/7/20083:00 PM Last Printed: 7/11/2008 1:41:00 PM

2008] Why Cost-Benefit Analysis? 9

accrue[d] [we]re in excess of the estimated co¥t$He decisional process
increased in complexity as time passed, and, byp,19dcondary, indirect
and intangible costs and benefits were being censif®

Finally, the maturation of welfare economics suggblithe scientific
principles required by the progressives and lackm@entham’s philoso-
phy. In the mid-nineteenth century, French econb@iges Dupuit begin
the development of modern welfare econorfiicashich would come to
undergird CBA in its modern forfi. The welfare economics crowd gained
influence as the government sought a method by twhicould develop
CBA procedures; welfare economists believed ecoao@oncepts could be
used to rationalize the implementation of goverrinpmiicies:® The lan-
guage of Welfare Economics entered the regulatchgse in 1950 via the
“Green Book,” an interagency committee report whsclight to elucidate
general principles of CBA’ Although modern welfare economics, together
with progressivism and the burgeoning regulatotest made pervasive
CBA an unrealized potentiality, the full effectstbese three historical an-
tecedents did not manifest themselves until 1981.

44.  Flood Control Act of 1936 § 1, ch. 688, 49tSt&70, 1570 (1936) (codified as amended at 33
U.S.C. § 701(a) (2000)); Adler & Posnsupranote 2, at 169.

45 SeePrest & Turveysupranote 5, at 684.

46.  SeePrest & Turvey,supranote 5, at 683 (noting the publication of Dupritariginal path-
breaking writing[]” On the Measurement of Utility of Public Worksl844).But seeR. B. Ekelund, Jr.,
Jules Dupuit and the Early Theory of Marginal Cé3icing, 76 J.PoL. ECON. 462, 462—63 (1968)
(concluding that, “although Dupuit has rightful il as the first cost-benefit economist, he wasanot
progenitor of the principle”).

47.  SeeAdler & Posnersupranote 2, at 169¢f. Richard A. PosneiCost-Benefit Analysis: Defini-
tion, Justification, and Comment on Conference Pe#9J.LEGAL STUD. 1153, 1153 (2000) ( “At the
highest level of generality, . . . [CBA] is virtlyalsynonymous with welfare economics.’But see
MATTHEW D. ADLER & ERIC A. POSNER NEW FOUNDATIONS OF COST-BENEFIT ANALYSIS 185 (2006)
(arguing that CBA “can be rescued from welfare esoits”). The modern welfare economics that
developed the methodologies employed by CBA hageétsesis in the work of Vilfredo Pareto, who
advanced the deceptively simple proposition thatr@ect should be undertaken if it makes someone
better off without worsening anyone’s position. &d& Posnersupranote 2, at 170see alsd. M. D.
LITTLE, A CRITIQUE OF WELFARE ECONOMICS 84 (2d ed. 1957) (declaring Pareto “[t]he foundEthe
New Welfare Economics”). Pareto, it is safe to gdigl, not offer the final formulation, as his thedsy
impractical in practice—"[flew projects satisfy tloeiterion, because just about every worthwhile-gov
ernment project will hurt people, and compensatirase people is usually infeasiblétler & Posner,
supranote 2, at 170. To deal with the impracticalitytb& Pareto criterion, Nicholas Kaldor and J.R.
Hicks suggested compensation to those harmed lse thenefitedSeel. R. Hicks,The Foundations of
Welfare EconomicsA9 ECON. J. 696 (1939); Nicholas KaldovVelfare Propositions of Economics and
Interpersonal Comparisons of Utilitd9 ECON. J. 549 (1939)see alsoLITTLE, supra at 88-96. Their
models solved the compensation problem by contempléiypothetical compensation of those harmed
by those benefited; if those benefited would be ensufficiently better off that they could overcompe
sate those harmed for their loss, the project s&ralele. Adler & Posnessupranote 2, at 170. The Kal-
dor-Hicks criterion became the base upon which modeelfare economics, and, in turn, CBA, was
built. Id. Some economists eventually declared the deathooferm welfare economics, coincidentally
not long before CBA engulfed the regulatory systesm the top downCompare, e.gJohn S. Chip-
man & James C. Moor@he New Welfare Economics 1939-197@ NT'L ECON. REV. 547, 548 (1978)
(calling modern welfare economics a failurejth Exec. Order No. 12,291, 46 Fed. Reg. 13, 193 (re-
quiring CBA for all major regulationsBee alscAdler & Posnersupranote 2, at 170 (noting that de-
spite the view that welfare economics was dead, @BA embraced by government agencies).

48.  Adler & Posnersupranote 2, at 169-70.

49.  Prest & Turveysupranote 5, at 684.
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B. Calls for Cost-Benefit Analysis

The final period preceding pervasive CBA has beeméd the “Public
Interest Era” and was marked by environmental apdhlity of life” regula-
tion.® The tumultuous yet economically prosperous 196@std a regula-
tory focus motivated not by economic concerns, thiven instead by
“[Nong-term health and safety, preservation ofunat sites and species, and
a variety of similar problems™—regulating in “theifgdic interest.** Gov-
ernment regulation in this period of political pdpm promised to amelio-
rate or eliminate numerous social and economiclpnos

The paradigmatic example of this era was envirotateisk regula-
tion.>® In regulating this and other similar areas, gowesnt focused on
“immediate responses to long-neglected problems; the existence of
problems rather than their magnitude; . . . anédrofhased judgments on
moral indignation . . . * Because activists thought natural resources and
human health should not be valued in economic tethes result of this
approach was a regulatory structure and a setle$ much different than
that which might have resulted from a cost-benefised regulatory pol-
icy—the resulting regulatory scheme was “cost bfimdquired those regu-
lated to use “the best available technologyahd notably neglected explicit
balancing of costs against benefftd’he Clean Air Act, for example, was
long held to be based on public health alone, hod did not permit agen-
cies to consider compliance costs.

As a result of the real or apparent incoherena@nahcremental regula-
tory system, an attack was waged by academicsstguand others who
sought to effect wholesale methodological chatiggéonsequently, by the

50. Rabinsupranote 41, at 1180-81.

51 Id.

52.  Alexandra A. E. Shapir@he Struggle for Auto Safetyl GLuM. L. REv. 710, 710 (1991)see
alsoAdler & Posnersupranote 2, at 170-71.

53, SeeSuUNSTEIN, supranote 1, at 3.

54. Id.

55 Id.

56. Id. This is not to say that government regulatory saeedid not, as a general matter, result in
net benefits. Indeed, most government action eftbctet benefitdd. at4. However, for many, prob-
lems with 1970s-style regulation militated to a maopst-benefit focused regulatory poliSee idOne
such problem was poor priority setting—substantslources devoted to relatively small problems and
with little attention to other more serious probkei@ee id. STEPHENBREYER, BREAKING THE VICIOUS
CIRCLE: TOWARD EFFECTIVE RISK REGULATION (1993). Additionally, many thought neglect of CBA
lead to excessively costly modes of regulation @mattention to tangential effects of regulation.
SUNSTEIN, supranote 1, at 6But seeFRANK ACKERMAN & LISA HEINZERLING, PRICELESS10 (2004)
(“[E]vidence of absurdly expensive regulations is.. mistaken on numerous grounds, and does not
deserve to be taken seriously”). That is to saypeates of CBA argued that implementation of a CBA-
based regulatory policy would effect a higher prtipa of desirable regulations, force a more ditige
consideration of consequences, and encourage tegukgencies to devise more efficient methods of
achieving regulatory goalSUNSTEIN, supranote 1, at 6-7.

57.  SeeSUNSTEIN, supranote 1, at 12. Other statutes, including the Octiapal Safety and Health
Act provided for regulation of significant or unagtable risks, thus focusing on the magnitude obpr
lems rather than the cost of reducing those riSle® id.at 13 (discussing Indus. Union Dep't v. Am.
Petroleum Inst., 448 U.S. 607 (1980)).

58 SeeColin S. Diver,Policymaking Paradigms in Administrative La®6 HaRv. L. REv. 393, 409
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end of the 1970s, if not earlier, “[s]kepticism abthe rational implementa-
tion of governmental policy was rampanit the “Great Society” had seem-
ingly failed to meet its promis8,and conditions were such that the poten-
tial of CBA was soon to be realized.

C. Early Adoptions

Against this background, CBA came to prominenc@as of a larger
administrative law decisionmaking paradigm—so-chligomprehensive
rationality”—which supplanted the incrementalism tbe previous eré
Under the comprehensive rationality paradigm, &polaker was to “spec-

ify the goal he seeks to attain[,] . . . identifypssible methods of reaching
[the] objective[,] . . . evaluate how effective banethod will be in achiev-
ing the goall,] . . . [and] select the alternatihat will make the greatest

progress toward the desired outcorffe*The most demanding aspect of
[comprehensive rationality was] the care with whitlequire[d] policy-
makers to consider the consequences of each pafiign.”®® CBA was
designed to meet this demafidind was touted as “a practical way of as-
sessing the desirability of projects.”

As a result, Congress began to enact statutesdtpaited various forms
of CBA. Some of the earliest examples, such ad\@gtenal Environmental
Policy Act, passed in 1969, loosely applied CBAa@ministrative deci-
sionmaking?® As time passed, the requisite CBA became moreretmand
particularized. For example, the Water PollutiomtCal Act Amendments,
passed in 1977, required a “limited cost-benefit analysis’ . intended to
‘limit the application of technology only where tfimenefits are] wholly out
of proportion to the costs of achieving such maablavel of reduction,®®
and the Toxic Substances Control Act, passed i®,18uthorized the EPA

(1981).

59. Rabinsupranote 41, at 1183. Although regulatory reform of ki 1970s and early 1980s led
some to believe the New Deal regulatory paradigre eéang, those reforms were not efforts to revert t
nineteenth-century-style regulation, but were &tiea to the regulatory excesses of the early 1970s
ADLER & POSNER supranote 47, at 2.

60. Shapirosupranote 52, at 710.

61  SeeDiver, supranote 58, at 410.

62  Id.at396.
63 Id.at416.
64. Id.

65. Prest & Turveysupranote 5, at 683see alsdBaram,supranote 9, at 473 (noting that “[tlhe
use of cost-benefit analysis in agency decisionnkivas] hailed as the cure for numerous dissatisfa
tions with governmental regulation”).

66. SeeNational Environmental Policy Act of 1969, Pub.No. 91-190, § 102(c), 83 Stat. 852, 853
(1970) (codified as amended at 42 U.S.C. § 433@2@D0); Jason Scott Johnstghn,Game Theoretic
Analysis of Alternative Institutions for Regulatdpst-Benefit Analysi50 U.PA. L. REv. 1343, 1352
(2002) (noting that agencies could satisfy the QBduirement of these statues by showing a goold fait
attempt to balance costs and benefits).

67. Sedrederal Water Pollution Control Act Amendments 872, 86 Stat. 816 (1972).

68.  Envtl. Prot. Agency v. Nat'l Crushed Stone’'Asd49 U.S. 64, 71 n.10 (1980) (citing Remarks
of Senator Muskiereprinted in LEGISLATIVE HISTORY OF THE WATER POLLUTION CONTROL ACT
AMENDMENTS OF1972,at 170 (1973)).
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to regulate substances that posed an “unreasonskiléo health or safety
and required consideration of the benefits of tiiestance and the economic
costs of the contemplated regulatfdiwhile the late seventies saw a surge
of legislative interest in CBA for government déaisnaking/® it was the
order of a President, not Congressional enactméthst vaulted CBA to
prominence as the regulatory decisionmaking panad the administra-
tive state.

D. The Role of the Chief Executives

Responding to the real or perceived problems wi#0% and 70s regu-
lation,”” Ronald Reagan made deregulation a centerpiecis campaign?
Reagan perceived the country’'s economy as “detgnny” and saw the
decline as a “grave threat[] to [the] very exis&hof the United State¥.
Reagan strongly rejected the piecemeal reformtsfiafrthe Carter admini-
stration and promised broad reforms aimed at a ltemoinefficient gov-
ernment [and] needless regulatidn.To remedy these problems, Reagan
promised to review and change any and all regulatithat affected the
economy—to modify regulations so they would encgaraeconomic
growth and “eliminate waste, extravagance, frautlause.®

After his election, Reagan’s attempt to effect éheBanges created the
major inflection point in the history of executipeescription of CBA and
for CBA more generally’ Under President Reagan’s Executive Order

69. Toxic Substances Control Act, Pub. L. No. 840 Stat. 2020 (1976) (codified at 15 U.S.C. §
2601 (2000))see alsalohnstonsupranote 66, at 1351 (citing the Act as an exampleaolydegislation
that required agencies to “balance the costs andfite of alternative standards for reducing enwiro
mental or health risks, and to set the standaadr@asonable’ level.”).

70. 1 GIARLESH. KOCH, JR., ADMINISTRATIVE LAW AND PRACTICE 494 (2d ed. 1997). In addition
to more loose CBA enacted by the Federal WateuBoil Control Act and the Toxic Substances Con-
trol Act, the Energy Policy and Conservation Actl8f75, 42 U.S.C.A. § 6295(c), (d), the Clean Water
Act of 1977, 33 U.S.C.A. § 1314(b)(4)(B), as well ather regulatory statutes evidence congress’s
growing interest in, and reliance on, CBA as a l&muy decisionmaking paradigm.

71. Congressional dependence on CBA has continoalated since the late Seventi®se gener-
ally KocH, supranote 70, at 494. Modern legislative prescriptimave taken many forms, including
substance-specific regulatory statutes and le@gslavith broad applicabilitySee id.Wiliam Rogers
has placed congressional CBA into four distincegaties: a “cost-oblivious” model for statutes thet
the sought benefit as their sole considerationc@st-effectiveness” model for congressional require
ments where an agency must find the most costi@ffianeans of accomplishing a desired benefit; a
“cost sensitive” model that requires agencies tarme costs and benefits in a broad, somewhat vague
sense (e.g., requirements of the most sought hefesdsible” or “economically practical”); and filig,

a true cost-benefit analysis model, which requaesagency to assign values to all determinablescost
and benefitsSeeWilliam H. Rodgers, JrBenefits, Costs, and Risks: Oversight of Health Bndiron-
mental Decisionmakingt HARV. ENVTL. L. REV. 191 (1980).

72, See supréext accompanying notes 58—60.

73.  Shapirosupranote 52, at 710 n.1.

74.  Transcript of Reagan Speech Outlining Five-Yeaortbmic Program for U.SN.Y. TIMES,
Sept. 10, 1980, at B4.

75 Id.

76, Id.

77. See supraext and illustration accompanying notes 6—%0pranote 21;see alsoJames F.
Blumstein,Regulatory Review by the Executive Office of tresigient: An Overview and Policy Analy-
sis of Current Issuess1l DUKE L.J. 851, 859 (2001) (noting that “[b]ecause delagon had been a
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12,291, regulatory action could not be undertakeless doing so would
result in a maximization of net benefits to societynless “the potential
benefits to society for the regulation outweigh[d#d} potential costs to so-
ciety.””® Implementation of the order was ensured by a reqént that
each agency prepare in connection with major raléRegulatory Impact
Analysis"—a CBA that would describe the expectedte@and benefits of
the contemplated rule or regulatirin what became central to much of the
scholarly debate over regulatory CBA, the ordemieg consideration of
the benefits and costs of the rule not easily nipeef® President Reagan’s
executive order sought to “reduce the burdens istiag and future regula-
tions, increase agency accountability for regulatactions, provide for
presidential oversight of the regulatory processjimize duplication and
conflict of regulations, and ensure well-reasonegutations.®* The order
was urged by “technocrats,” who believed in ratiomgulatory decision-
making and expected implementation of CBA to préelwnreasonable
regulation®” They hoped that a CBA requirement would force agnto
think clearly about the full impact of their deciss and to make clear the
considerations underlying their ultimate conclusitnAdditionally, propo-
nents of deregulation more generally supportedotiter, glad as ever to
add an additional impediment to the passage oflatign>

Prior to the “Reagan Revolution,” the federal goweent’s regulatory
decisionmaking was much differém-[b]efore the 1980s, agencies did
not systematically rely on CBA when evaluating fegons and other pro-
jects.”®™ Executive Order 12,291 was, however, more evaatip than

centerpiece of his campaign, President Reagan ager ¢o begin the process; Executive Order 12,291
represented his first move.”).

78.  Exec. Order No. 12,291, 46 Fed. Reg. 13,188.(E7, 1981).

79.  Id.at13,194.

80. Id. cf. KocH, supranote 70, at 496 (“Sound cost/benefit analysis camnafine itself to the
apparent impacts; it must seek out the vague addehi values directly or indirectly affected by the
government action. These values are extremely sivaend hence difficult to compare.”).

81. Exec. Order No. 12,291, 46 Fed. Reg. at 13,193

82.  ADLER & POSNER supranote 47, at 3¢f. Diver, supranote 58, at 398, 409-10, 416-17 (noting
that President Reagan’s executive order was anatbprtoward the “comprehensive rationality” para-
digm, within which cost-benefit analysis plays atcal role).

83,  Cf.KocH, supranote 70, at 493.

84. ADLER & POSNER supranote 47, at 3.

85.  SeeSUNSTEIN, supranote 1, at 3 (arguing that “[t]he rise of inter@stcost-benefit balancing
signal[ed] a dramatic shift from the initial stagefsnational risk regulation”). Prior to the twestt
century, the country’s courts performed most remajaoversight through tort law. AER & POSNER
supranote 47, at 1. Under this ad hoc and decentralipgnioach to regulation, courts did not explicitly
engage in cost-benefit analysis (though Judge leehihand did eventually proffer the idea that the
concept of negligence was inherently balanced @wsenefits)ld.

86. Adler & Posnersupranote 2, at 167. It is also true that “a great @éainconscious or unarticu-
lated CBA has been done over the past 100 yeas® @ince the advent of administrative agencies.”
WILLIAM F.FOX, JR., UNDERSTANDING ADMINISTRATIVE LAw 187 (4th ed. 2000). Before agencies used
CBA, it was “never clear what methodology [they$idise.” Adler & Posnersupranote 2, at 175. It
appears that some agencies used an intuitive,taindi balancing of costs and benefits—a regulation
was justified if it resulted in some “fairly con¢e® positive effects, and so long as the regulatiauld
not result in “enormous price increases” or finahdistress in the regulated industiy. at 176.
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revolutionary?’ Earlier presidents, beginning with Nix&hand followed by
Ford®® and Cartef? had attempted regulatory reform in which CBA pldye

a material, if varied, rol&. Nevertheless, against the narrower scope and
ambition of these previous efforts, Reagan’s adoptf a comprehensive
CBA requirement represented a sea-change in regylttinking*

87. SeePeter M. ShanePresidential Regulatory Oversight and the Sepamatid Powers: The
Constitutionality of Executive Order No. 12,22B ARiz. L. Rev. 1235, 1235 (1981) (arguing that the
order was “both a bold innovation and the obvioestrstep in the evolution of Presidential oversight
the regulatory process.”$ee alsdBlumstein,supranote 77, at 859 (noting that before Executive Order
12,291, “[tlhere had been a long tradition of afpésrto expand presidential influence over the ragul
tory activity of federal agencies.” (citation oneitf)).

88.  President Nixon's effort was termed a “QuatifyLife” program, and required agenciesitder
alia, provide a comparison of the expected costs ameéftie of alternative regulations. Memorandum
from George Shultz, OMB Dir., to Heads of Departtseand Agencies (Oct. 5, 1978vailable at
http://www.thecre.com/ombpapers/QualityofLifel.hfhereinafter Schultz Memorandum]. The Quality
of Life program, while ostensibly focused on healtid safety regulations, was criticized as affectm
practice only the Environmental Protection Ager8geErik D. Olson,The Quiet Shift of Power: Office
of Management & Budget Supervision of EnvironmeRtakection Agency Rulemaking Under Execu-
tive Order 12,2914 VA. J.NAT. RESOURCESL. 1, 9 (1984); Michael Heramposing Unified Executive
Branch Statutory Interpretatigrl5 GA\RDOZO L. REV. 219, 221 (1993). Additionally, it was meager in
scope relative to later reforms, as it was intenaielgt as a tool of interagency cooperati@eeSchultz
Memorandumsupra Nevertheless, Nixon's efforts would serve as macfional foundation for subse-
quent reforms. John D. Graham et &llanaging the Regulatory State: The Experience efBlsh
Administration 33 FORDHAM URB. L.J. 953, 957 (2006).

89. In 1974, President Ford issued Executive OtdeB21, which required the Office of Manage-
ment and Budget to prepare an Inflation Impactebtent (11S) to accompany all “[m]ajor proposals for
legislation, . . . regulations or rules” to the exfdmproved objectivity and performance of fedeedu-
latory agencies. Exec. Order No. 11,821, 39 Fedy. R&,501 (Nov. 27, 1974%ee alsoCharles W.
Vernon Ill, CommentThe Inflation Impact Statement Program: An Assessmgthe First Two Years
26 AM. U. L. REV. 1138, 1138-39 (1977). Cost-benefit analysis &guysrominently in the 1IS program’s
evaluations of economic impact, and the IISs wereamed “Economic Impact Statements” in a subse-
quent order to better accord with the scope ofatheysis requiredCompareExec. Order No. 11,821,
supra with Exec. Order No. 11,949, 42 Fed. Reg. 1,017 (Dec1916). Indeed, “if the cost of a regula-
tion exceed[ed] its benefits, or if an alternatpp®posal could provide greater benefits in relation
costs, the regulation [was] characterized as ‘itffary’; if benefits exceed costs it [was] not siztered
inflationary.” Vernonsuprg at 1143 (citation omitted).

90. President Carter's Executive Order 12,044 kbug prevent regulations that would “impose
unnecessary burdens on the economy, on individaalgublic or private organizations, or on Statd an
local governments.” Exec. Order. No. 12,044, 43. lReh. 12,661 (Mar. 23, 1978).

91  SeeJAMES O. FREEDMAN, CRISIS AND LEGITIMACY: THE ADMINISTRATIVE PROCESS AND
AMERICAN GOVERNMENT 6-12 (1978); Kevin Whitney, Commenrapitalizing on a Congressional
Void: Executive Order No. 12,2981 Awv. U. L. ReEv. 613, 613-14 (1982) (noting that the executive
order was in response to forty years of call fgutatory change, and noting the “unprecedentedineat
of the order)cf. Shanesupranote 87, at 1235 (arguing that the order was “laotiold innovation and
the obvious next step in the evolution of Presiid¢miversight of the regulatory processSee generally
Graham et alsupranote 88, at 955-65.

92.  Executive Order 12,291 was later supersedeBilbyClinton’s substantially similar Executive
Order Number 12,866, 58 Fed. Reg. 51,735 (Septl3®3), which, as amended, remains in force. Exec.
Order No. 13,422, 72 Fed. Reg. 2,703 (Jan. 18, 200 preamble to Clinton’s order proclaims “[t]he
American people deserve a regulatory system thatprotects and improves their health, safetyj-env
ronment, and well-being and improves the perforreasfcthe economy without imposing unacceptable
or unreasonable costs on society.” Exec. Order 180866, 58 Fed. Reg. 51,735. Toward this end, it
requires agencies to “assess both the costs anugetiefits of the intended regulation and, recoguizi
that some costs and benefits are difficult to gfgnpropose or adopt a regulation only upon a oeas
determination that the benefits of the intendedilaipn justify its costs.1d. Clinton’s order did have a
more Democratic flair to it, requiring consideratiof “distributive impacts” and a regulation’s exped
effect on “equity” as part of the benefits to bexinaized.|d.
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[ll. THE RISE OFCOST-BENEFIT ANALYSIS: THE LEGAL ACADEMY

The previous Part attempted an explanation of hoth and why the
United States became a cost-benefit state. Witheatsto the legal acad-
emy’s interest in CBA, the task of understanding/famnd why is bifurcated
between this and the next Part; this Part explagve CBA scholarship de-
veloped within the legal academy. Again, as antaidnderstanding, Sub-
part A provides the pre-history, which, here, conseearly adoptions of
efficiency as a legal concern. Subparts B and @ildearly law and eco-
nomics scholarship and early CBA scholarship, retsgsy. Subpart D
looks comparatively at several articles in ordeilltstrate the nature of the
primary inflection point in the study of CBA, anditspart E surveys, how-
ever briefly, the corpus of contemporary cost-bieseholarship.

A. Darkness Before the Sunrise and Holmes’ Progradsin

A brief sketch of familiar legal history will sente delineate the condi-
tions precedent to the rise of CBA as a mainstalegdl scholarship. The
starting point is the common law judges of Englarie conceived of law
as discrete—law was “a subject properly entrustguersons trained in law
and in nothing else® Despite this view, early legal theorists took dog-
nizance of extra-legal concerns. Thomas Hobbestingriin the mid-
seventeenth century, argued that “law shawdtlbe understood or justified
only on its own terms’—Hobbs rejected the contenmtilbat only lawyers
steeped in judicial opinions and legal jargon cauhdlerstand and contrib-
ute to law* Jeremy Bentham, Oliver Wendell Holmes and thedad eco-
nomics scholars echoed this argument, and in demgwe a debt to
Hobbes”

Salient among the extra-legal considerations ulgeHobbes was util-
ity or efficiency. For example, Blackstone’s comiaeies are sprinkled
with utilitarian principles, the economist Adam $imgave lectures on ju-
risprudence, and Jeremy Bentham made the mosfisagmj if not the ear-
liest, arguments for efficiency as a legal conc@edditionally, in the cen-
tury between the writings of Bentham and Holmesqwias next to adopt
Hobbes’ ideas) Langdellianism came to prominennd, “eaw” became an
academic and scientific idea; cases were to beyzgtlin order to divine
legal principles and the skills relevant to law degal reasoning pertained
to the divination of these principl@sHolmes made clear the inadequacies

93. Posnersupranote 20, at 762.

94.  Hylton,supranote 27, at 87see id.at 87—-88@arguing that Hobbs is the principle source fos thi
idea).

95 Id.at 88.

96. Id. at 86. Bentham urged a utilitarian-instrumentadjgproach to legal reasoning, which sought
“to determine the function of law and the mannemmch it solves the social problems thrown before
it.” 1d.; see also supraotes 27-29.

97.  Posnersupranote 20, at 762 (discussing C. LANGDELL, A SELECTION OF CASES ON THE
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of Langdellianism by drawing on Bentham and teaghimat law was a
mode of social control—a means to achieve socids®nHolmes’ The
Common Lawpresented a largely utilitarian view of the 1&and in his
estimation, the future of legal studies belongedh® economist and the
statistician rather then the “black-letter” midhThe lawyer-economists’
triumph, predicted by Holmes as the nineteenthurgrnwaned, did not take
hold until the 19608>

B. The Dawning of Law and Economics

Early legal theorists’ concerns with efficiency aistinct from modern
law and economics. The distinction became cledhénearly 1960s when
Ronald Coase'sThe Problem of Social Co¥f Guido Calabresi’'sSome
Thoughts on Risk Redistribution and the Law of §%rand The Cost of
Accidents: A Legal and Economic AnalySfsand Gary Becker'<rime
and Punishment: An Economic Approé&?‘demarked this new, interdisci-
plinary field. These works drew on a boom in theremnics academy,
which by 1960 had “become more rigorous . . . [amdnched out from
market to nonmarket behaviors”

Ronald H. Coase authoré&the Problem of Social Costhile a professor
of economics at the University of Virgintd, but the events that led to the
article—"probably the most widely cited articletime whole of the modern
economic literaturé®®>—were largely fortuitous”® Incident to his work

LAW OF CONTRACTS WITH ASUMMARY OF THE TOPICSCOVERED BY THECASES (2d ed. 1879))see also
MORTONJ.HOROWITZ THE TRANSFORMATION OFAMERICAN LAW, 1780-1860 xii (1977).

98.  Posnersupranote 20, at 762 (discussing O.HWOLMES, JR., THE COMMON LAW (1881)).

99.  Hylton,supranote 27, at 88.
100. O.W. HolmesThe Path of the Lawi0 HARV. L. REV. 457, 469 (1897).
101  SeeHylton, supranote 27, at 88 (noting the “long dry spell” betwddolmes’ utilitarian ideas
and the rise of law and economics in the 1960s).
102. Ronald H. Coas&he Problem of Social Cqs3 J.L.& ECON. 1 (1960);see alsoA.W. Brian
SimpsonCoase v. Pigou Reexamin&bJ.LEGAL STuD. 53, 53 (1996)“The Problem of Social Cost,’
has generated a massive literature . . . .").
103. Guido Calabresome Thoughts on Risk Distribution and the LawarfsT70 YALE L.J. 499
(1961). Prior to these two articles, the domaineobnomics within the law was largely confined to
antitrust.SeePosnersupranote 20, at 764—65.
104. @QIDO CALABRESI, THE COST OFACCIDENTS A LEGAL AND ECONOMIC ANALYSIS (1970).
105. Gary S. Becke€rime and Punishment: An Economic Approath J.PoL. ECON. 169 (1968).
106. Posnersupranote 20, at 767see alsdRICHARD A. POSNER OVERCOMING LAW 3 (1995) (dis-
cussing the connection between a vibrant econoataesemy and the law and economics movement);
Richard A. PosnerThe Future of the Law and Economics Movement irfeirl7 NT'L REV. L. &
ECoN. 3, 4 (1997) (arguing that the prestige of appliedn®mics and the expansion to non-market
behaviors was conducive to the growth of law anshemics). Gary Becker was central to this effort.
SeeRICHARD A. POSNER ECONOMIC ANALYSIS OFLAW 4 (2d ed. 2007).
107. SeeCoasesupranote 102, at 1; Ronald H. Coag&ipgraphy of Ronald H. Coas& NOBEL
LECTURES INECONOMIC SCIENCES 1991-1995.at 7, 7-10 (Torsten Persson ed., 1997) [hereinafter
NOBEL LECTURES.

108.  NDBEL LECTURES supranote 107, at 10.

109  See generallNOBEL LECTURES supranote 107, at 7-10. Although he planned to studys$a
trial law at the London School of Economics (LS&)Sir Earnest Cassel Traveling Scholarship in eco-
nomics diverted his path and took him to the Unistates to study industrid. at 9. This was the sec-
ond time happenstance thwarted Coase’s acadenfiergmees: while at Kilburn Grammar School, he
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with the London School of Economics, Coase culadadn interest in the
broadcasting industry; this interest continued ulgio his years at the Uni-
versity of Virginid'® and resulted in his articlehe Federal Communica-
tions Commissiolt' While economists at the University of Chicago ini-
tially thought this article was flawed, Coase cowed them otherwisE?
and they invited him to publish in the nelsurnal of Law and Econom-
ics'® Coase undertook a second articléee Problem of Social Costp
clarify his position:'* Had the Chicago economists not doubted Codgdess
Federal Communications Commissiomhe Problem of Social Cost
“probabl[y] . . . would never have been writtéfr”

Coase’s article urged a system that would accaarrthe total effect of
regulatory decisions—account for not only the biseff a new system, but
also its costs: direct, transitional, and syste’ﬁ?im short, Coase advocated
that, when changes are contemplated to the sadal,athe changes made
should “have regard for the total effet””While The Problem of Social
Costwas “concerned with a technical problem of ecomoamalysis,” it was
nevertheless interdisciplinary—Coase’s article $oup refute the legal
conclusions reached as a result of the work oétlmmomist Arthur Pigod’®
and drew on works in the law of torts for supgott.

While Coase broadened the scope of economic inqaimyclude legal
and regulatory matters more completely, the worksafdo Calabresi was,
according to contemporary critics, an “ambitioukefto employ a social
science perspective . . . in a field of law in whic. . there was no suppor-

intended to study history, but was turned awaywfant of proficiency in Latinld. at 8. Had the Univer-
sity of London not awarded him this scholarshipa&®“undoubtedly [would] have gone on to become a
lawyer.” Id. at 9. While in the United States, he developed pwincipal ideas: transaction costs and the
theory of the firm.ld. The latter field of inquiry became Coase’s artitlee Nature of the Firm4
EconomicA 386 (1937), which, together wiffhe Problem of Social Costupranote 102, earned him
the Nobel Prize in EconomicSeeNOBEL LECTURES supranote 107, at 9. It is also worth noting here
thatThe Problem of Social Costo important in the law and economic literatings its actual genesis in
The Federal Communications Commissian article concerned with regulatory policy. Frdns start-

ing point, one could draw a direct line through #wenomics literature to modern CBA scholarship.

110  SeeNOBEL LECTURES supranote 107, at 7-10.

111. 2 J.L& ECON. 1 (1959).The Federal Communications Commissamvocated the distribution
of bandwidth through a competitive bidding processe id.

112.  NDBEL LECTURES supranote 107, at 10.

113  Seeid.

114  Id.

115 Id. The Problem of Social Cogarnered instant acclairtd. In 1964, following the publication
of these articles, Coase accepted an invitatigeitothe faculty of the University of Chicago and-b
came editor of the Journal of Law and EcononligsThere is no question that Coase and the journal he
edited went far toward establishing law and ecomsras a resonant interdisciplinary subject.

116  SeeCoasesupranote 102, at 44.

117.  Id. This sentiment is obviously evoked by Regan’s EXgeworder, which required considera-
tion of all costs and benefits, even those not easily mond¢iz&ixec. Order 12,291, 46 Fed. Reg.
13,193 (Feb. 17, 19813ge supranotes 77—84 and accompanying tesee alsdKelman,supranote 29,

at 33 (noting the assumption that when conductiog}-benefit analysis, it is advantageous to include
consideration of all costs and benefits).

118. Coase argued that the implications drawn ddicymakers from Pigou’s AE ECONOMICS OF
WELFARE 183 (4th ed. 1932) lead to undesirable results.

119 E.g, W.L.PROSSERTHE LAW OF TORTS(3d ed. 1955).
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tive tradition, [and] no pioneering work by econstaior other social scien-
tists.”?° Both Calabresi’'s bookThe Cost of Accidents: A Legal and Eco-
nomic Analysis?*and his articl&Some Thoughts on Risk Redistribution and
the Law of Tortsdrew heavily on both la## and economicé® literature,
and went far towards integrating legal and econa@nalysis.

Together with Gary Becker@rime and Punishment: An Economic Ap-
proach™ The Cost of Accidents, Some Thoughts on Risk Risioh and
the Law of TortsandThe Problem of Social Cobtcame the cradle for not
only law and economics, but also for the lessduded inquiries into CBA.

C. Early Cost-Benefit Analysis Scholarship

Beginning in the mid- to late-1960s, legal schdigrsncreasingly drew
on economic literature and addressed issues of MBAthe earliest legal
CBA scholarship was merely incident to the adoptoi assimilation of
economic principles and economic literature by legholars rather than a
distinct field of study. This subpart presents @sellook at a typical article
from the period to illustrate both the state of #nein the late sixties and
how CBA terminology was incorporated into the lamdaeconomics lexi-
con.

120. Richard A. PosneGuido Calabresi'sThe Costs of AccidentsA Legal and Economic Analy-
sis 37 U.CHI. L. Rev. 636,638 (1970) (book review);cf. Hylton, supranote 27, at 89. Calabresi's
training at Yale prepared him well for his pioneerischolarship in law and economics—he earned a
B.S.,summa cum laudén economics from Yale College, and graduateahna cum laudéom Yale
Law School See id.

121.  Q\LABRESI, supranote 104.

122 E.g, Charles O. Gregorylrespass to Negligence to Absolute Liahily VA. L. REv. 359
(1951); Fleming James, JBpcial Insurance and Tort Liability: The Problem Aifernative Remedies
27N.Y.U.L. Rev. 537 (1952); Clarence Morris, SHazardous Enterprises and Risk Bearing Capacity
61 YALE L.J. 1172 (1952).

123  E.g, Harry Gunnison BrownThe Incidence of Compulsory Insurance of Workn3énJ.PoL.
ECON. 67 (1922); J. M. ClarkToward a Concept of Workable Competiti@® Av. ECON. REV. 241
(1940); Nancy Ruggle®evelopments in Theory of Marginal Cost Priciigy Rev. ECON. Stup. 107
(1949).

124 SeeBecker,supranote 105Both Crime and Punishment: An Economic Approasilpra note
105, and another late 1960s scholarly publicafidre Cost of Accidents: A Legal and Economic Analy-
sis, supranote 104, have been called the start of “law armhemics, as we see it practiced today.”
Hylton, supra note 27, at 85. Interestingly, Gary Becker would¢dree an academic companion to
Richard A. Posner at the University of Chica§eeGary S. Becker & Richard A. Posner, The Becker-
Posner Blog, http://www.becker-posner-blog.comt(lésited Apr. 1, 2008).
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Perhaps the principal harbinger of CBA was RichRaner? His
writings while an associate professor at Stanfoad ISchodf® are repre-
sentative of what would become the larger debage the normative desir-
ability of government regulation, and his 1969 @etiNatural Monopoly
and its Regulatioli’ is a characteristic early use of CBA terminology in
academic legal writing?® Then-Professor Posner sought to determine
“whether natural monopoly provide[d] an adequatdification for the im-
position of [] regulatory controls?® Based on his experience within the
regulatory apparatus and subsequent scholarly sRagner was convinced
that regulation of natural monopolies was a po@ af government re-
sources: in his estimation, “public utility regutat [was] probably not a
useful exertion of governmental powers . . . benefits [could not] be
shown to outweigh its cost§® With this phrasing, Posner framed the ini-
tial, but yet to occur in earnest, debate aboutrtbenative defensibility
government regulation, and he framed it in the legg of CBA. Much
academic scholarship at the time focused on thénamécs of government
regulation—the “details of its applicatior®® For Posner, this focus was
more important for what it neglected than what ddressed—academic
focus on the application of government regulatipressumed their norma-
tive validity."** Posner questioned this predicate—he questioneddhe

125. In any event, the work of Posner will aptlystrate the state of the art during this period.
Moreover, he is unquestionably one of the princifi@res in the movement, and his early work de-
serves close attention because of its precipitagifects. After taking a degree in English at Y&lal-
lege, see Judge Richard Posner, Brief Biographical Sketch,
http://home.uchicago.edu/~rposner/biography, Posmer trained in law at Harvard Law School at the
height of doctrinal or “legal process”—non-interinary—Ilegal scholarship. Posnaypranote 20,

at 763. In Posner’s estimation, “the faculty belidvor at least appeared to believe, that the thihg
law students needed to study was authoritativel legégs—judicial and administrative opinions, stas)
and rules—and that the only essential preparatom fegal scholar was the knowledge of what was in
those texts.ld.; see alsdMORTONHORWITZ, TRANSFORMATION OFAMERICAN LAW 1870-196(1992);
LAURA KALMAN, YALE LAW SCHOOL AND THE SIXTIES (2005) (describing tumult at Yale Law School in
the 1960s).

126,  SeePosnersupranote 21, at 548 n.al.

127.  Id.at548.

128.  Other than the instance noted here, the Egeyof CBA was used in a number of other contexts
during this period, but not in the sense in whiclvéuld later be used—as a term of art. Other ecad
ics used the term even more casually than Posresy idahis article and do not address regulatocy-de
sion-making.See, e.g.Murray L. Schwartz, Book Review, ZrAN. L. REV. 1277 (1969) (noting the
use of a loose consideration of costs and berigfiteerbert L. PackerThe Limits of the Criminal Sanc-
tion).

129. Posneupranote 21, at 548.

130 Id. at 549 (emphasis added).

131 Id. cf. infratext accompanying notes 179-182 (noting that leefioe 1980s, the legal academy
debated the normative worth of government reguttiBecause debates about regulations’ normative
validity was largely mooted by the passage of tand the seeming lack of affect of the critiques, th
debate became a methodological one, and becaméoumsed on the normative worth of methodolo-
gies. Posnesupranote 21, at 549.

132  SeePosnersupranote 21, at 549. It is interesting that Posner bamself as initiating a new
debate—a debate about the normative worth of gowent regulationSee id.Toward the end of the
20th century, the normative debate was largely edhoand the scholarly debate came full circle—it
began again to address methodological conc&ess.infranote 179 and accompanying text.
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ventional wisdom that government regulation of ratunonopolies was
“inevitable, wise, and necessary””

While noteworthy, Posner’s use of a balancing dfteand benefits
represents not the term of art the phrase latearbec but a cost-benefit
balancing as commonly understodiThe article offers a “Balance Sheet”
of natural monopoly regulation, noting that, althbuhere are justifications
for such regulation, none of them make a case iotwithe benefits clearly
outweigh the costs:* While modern CBA “is not a matter of just adding
up all of the effects of a project and labelingtabbse that appear good as
benefits and those that appear bad as costs,istleizactly what Posner’'s
“Balance Sheet” did®® From this it is apparent that at the time he penne
this article, use of the term “Cost-Benefit Anay/shad not yet reached
maturity within the legal academiNatural Monopoly and its Regulation
used CBA as a rhetorical tool not significantlyfelient than a list of “pros”
and “cons”**—uwithin the legal academy, at least, CBA was ndt sye-
onylrglaous with rigorous welfare economics-derivedutapry decisionmak-

ing
D. The 1970s: Scholarly Paradigm Shift

The two prior subparts are introductory—prologugghis one, which
presents the major inflection point in CBA schoteps The political and
administrative happenings of the 1970s providedentiban adequate fodder
for legal CBA scholars. In beginning to address@BA that had developed
in water management in the 1960s—one of the fireasin which CBA
was widely utilized as an administrative decisioaking paradigm was
water resource developméfit—legal scholars undertook thorough analyses
of cost-benefit principles and evaluation of thetmeology within the

133.  Posnesupranote 21, at 549.
134. “[T]he popular view of cost/benefit analysises it as a simple listing of the good and bad
impacts of a particular action. The balance, urttlerpopular view, is more intuitive than scientific
KocCH, supranote 70, at 495-96. Posner’s early use of the teftacts this understanding, but his and
others’ later treatments reflect the enshrinemén€®A as an intensely sophisticated methodological
tool.
135. Posnesupranote 21, at 618.
136. KocH, supra note 70, at 496 (quotingElE ANDERSON & RUSSEL SETTLE, BENEFIT-COST
ANALYSIS: A PRACTICAL GUIDE 15 (1977)).
137.  Sedosnersupranote 21, at 618.
138. The publications of another eminent deferdd€@BA also illustrate this distinction. A reviewer
of Cass Sunstein'8he Cost-Benefit Statirew the juxtaposition this way:
[Early in his career,] Cass Sunstein publishedréinl@ entitledOn the Costs and Benefits of
Aggressive Judicial Review of Agency ActiBanstein apparently meant the words “costs”
and “benefits” in an informal sense, as the artodasidered the advantages and disadvan-
tages of aggressive judicial review without preten§explicit quantification. . . The Cost-
Benefit State . . uses the words “costs” and “benefits” aglalior quantative assessments of
the effects of governmental actions.
Michael Abramowicz,Toward a Jurisprudence of Cost-Benefit AnalysB80 McH. L. REv. 1708, 1709
(2002).
139 See supraote 44.
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framework of a trained lawyer’s understandiffgwhat follows, in respec-
tive subparts, is a brief look at the initial CBghslarship that attempted to
engage welfare economics-derived administrativésaecmaking method-
ologies* a slightly fuller analysis of a series of articteat land firmly on
the temporally near side of the point of inflectiand, finally, an exposition
of exactly those differences that justify descrgpthe change from the for-

mer to the latter as profound.
1. The National Environmental Policy Act

In 1969, Congress passed the National EnvironmeRtdicy Act
(NEPA),"** which required the preparation of an Environmentapact
Statement (EIS) in connection with proposed ageaction!*® While
courts’ initially interpreted the act to be a pyrptocedural mandaté! two
judicial decisions, one by the District of Columt@ércuit in 1971}* and
another by the Eighth Circuit in 1972, interpreted the consideration of
environmental factors embodied in the agenciessEtSequire a balancing
of the environmental costs of a project againstétsnomic benefity.

Representative scholarship in this area addressedlifficulty courts
faced when attempting to review an agency’s CB@ (EIS):*® For exam-
ple, recognizing the inherent difficulty in mondtig known environmental
harms, which, though necessary for an effective CB#s then beyond the
state of the art, one scholar commented on thewif§ courts faced when
required to evaluate a CBA when material inputsesmdren unmonetiz-

140. The two areas of cost-benefit scholarshimiliet here were chosen because one of the first
areas in which cost-benefit analysis was widelliagtil as an administrative decisionmaking paradigm
was water resource development. They are not etihausf the range of inquiry at the time—they are
presented as illustrative, for contrast, and beedlesy represent some of the most relevant andvoote
thy scholarship.

141.  As contrasted with the cost-benefit analgsielarship presented in the previous subpart.

142.  Pub. L. No. 91-190, 83 Stat. 852 (1970) (mutlas amended at 42 U.S.C. §§ 4331-32 (2000)).
143. 42 U.S.C § 4332. The NEPA provides an excelttase study in the early tension between cost-
benefit analysis and the status quo. That is, mn@icorg that “that each person should enjoy a héalth
environment,” the Act directs federal agenciesueéall practicable means and measures . . . &tecre
and maintain conditions under which man and natareexist in productive harmony . . .Id. § 4331.

On the other hand, and in addition to this brodustantive guarantee, the NEPA required the prepara-
tion of an Environmental Impact Analysikl. § 4332;see alsoNote, The Least Adverse Alternative
Approach to Substantive Review Under NEB& HARV. L. REv. 735, 735-36 (1975) [hereinaft€éhe
Least Adverse Alternatiyédiscussing this tension).

144 See, e.gNat'l Helium Corp. v. Morton, 455 F.2d 650, 658)th Cir. 1971)see alscEdmund

S. Muskie & Eliot R. CutlerA National Environmental Policy: Now You See ywNYou Don;t25 ME.

L. REv. 163, 164-65 (1973).

145.  Calvert Cliffs’ Coordinating Comm., Inc. v.&J Atomic Energy Comm., 449 F.2d 1109 (D.C.
Cir. 1971). The court's decision was based on éigeof legislative history, which indicated thdtet
Act “require[d] the development of procedures desifjto insure that all relevant environmental value
and amenities are considered in the calculus gépraevelopment and decisionmakingd” at 1113—

14 n.9.

146.  Envtl. Def. Fund, Inc. v. Corps of Eng'rstioé U.S. Army, 470 F.2d 289 (8th Cir. 1972).

147.  Calvert Cliffs’, 449 F.2d at 1115. Moreover, failure of agenctesdmply with this requirement
would subject their decisions to judicial reviesee Envtl. Def. Fund70 F.2d at 298.

148  See, e.gThe Least Adverse Alternatjsaipranote 143, at 735.
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able—if the agency was ill equipped to evaluateB&AChow could a gener-
alist judge®® During this period, the academic methodology waditional
and legal, even if the subject covered was newé&hghd economic.

2. The Delaware River Basin Commission

A series of articles by Bruce Ackerman and, varpudames Sawyer,
Susan Rose Ackerman, and Dale W. Henderson, anepdxey early analy-
ses of regulatory CBA by legal academics and remtea distinct break
with the methods and foci of the padtTheseUncertain Search for Envi-
ronmental Policy* articles were an academic response to the aetivif
the Delaware River Basin Commission (DRBG)-activities that “had
significance not only for environmentalists, but &very student of Ameri-
can institutions.*®® The activities of the Commission promised to effec
more rational regulatory decisionmakitty This newfound rationality took
the form of a study made by the Department of tterior in support of the
DRBC, which attempted to “quantify the costs anddsis” of the activities
proposed by the DRBE? That report resulted in an analysis of the quanti-
fiable costs and benefits of five different waterality standards in the
Delaware Estuary’® Ackerman’s articles sought, as much early schbiprs

149  See idat 743 (citing Envtl. Def. Fund v. TVA, 371 F. Supl004 (E.D. Tenn 1973), as an
example of a court attempting to weigh the cost$ laenefits of dam construction that was to destroy
archeological sites, trout fishing waters and diistorical landmarks’ environs).

150. The first article was written with James SemwypeeBruce Ackerman & James Sawydhe
Uncertain Search for Environmental Policy: Scidntffactfinding and Rational Decisionmaking Along
the Delaware Riverl20 U.PA. L. REv. 419 (1972) [hereinaftecientific Factfindiny The second was
written with Susan Rose Ackerman and Dale W. HesaterSee The Uncertain Search for Environ-
mental Policy: The Costs and Benefits of Contrglifollution Along the Delaware Rivet21 U.PA. L.
REv. 1225 (1973) [hereinafte@osts and Benefits

151  Scientific Factfindingsupranote 150Costs and Benefitsupranote 150.

152. The DRBC began operations in 196tientific Factfindingsupranote 150, at 432. The arti-
cles, as well as a book-length study, were theltreswa three-year project spearheaded by Bruce Ac-
kerman at the University of PennsylvanBeeBRUCE A. ACKERMAN ET AL., THE UNCERTAIN SEARCH
FORENVIRONMENTAL QUALITY ix (1974). Those three years were spent scrutigitie decisionmaking
process undertaken by the DRBC, including the DatawEstuary Comprehensive Survey (DECS)
report.ld.

153  Scientific Factfindingsupra note 150, at 421. In the opinion of the authorgséhactivities
seemed a triumph of comprehensive rationabe supranotes 61-64 and accompanying text, and a
“vindicat[ion] [of] the American faith in the powesf men to create both new modes of thought and
novel organizational forms that [could] promisectmtrol the problems of a rapidly changing indudtri
ized society."Scientific Factfindingsupranote 150, at 421.

154  See Scientific Factfindingupra note 150, at 42Xnoting that the Commission’s pollution
control measures were “grounded in a conceptualoagh that promised to enhance dramatically the
rationality of decisions affecting environmentahtjty”).

155 Id.at 422. CBA found its way into this project throutie Public Health Service (PHS), which
adopted some form of cost-benefit analysis in %805 Id. at 432. The PHS was put in control of water
quality in the Delaware watershed, and in the 180s included in its initial report a small sention
pollution of the Delawareld. As the PHS burgeoned, it became eager to applpetg cost-benefit
techniques to water quality problems, and, as altre$ much of the initial work having already been
completed, chose the Delaware Basin as a testmgngdrfor the new techniqudsl. Hence, in 1962, the
PHS began the Delaware Estuary Comprehensive S{DEES), a 1.2 million-dollar, four-year com-
prehensive surveyd. at 432-33.

156  Id.at 434-35.
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did, to “deal with the institutional and conceptualelties involved” in the
administrative use of CBA’

The first article in the serieScientific Fact-Finding and Rational Deci-
sion Making Along the Delaware Rive&F, critically analyzed the factual
presentation by the DRBC to the Department of ttierior in order to bet-
ter understand the susceptibility of CBA to inpublgems’™ The article
focused on the reliability and impact of model itgpuas well as institutional
problems with CBA®® as the ultimate goal was the development of a-regu
latory system suited to adequately compensate éaessarily imperfect
information’® In conclusion, the authors unassumingly note ri@ortance
of their work: “studies similar to the [Delewaret&sry Comprehensive
Survey] DECS [were] being pursued around the cquatd if lawyers and
other policymakers [we]re to understand their digance and validity, they
must learn the questions they should ask of theresqi®

The second article in the seri@$)e Costs and Benefits of Controlling
Pollution Along the Delaware Rive? shifted the inquiry more squarely on
the unexpectedly consequent CBA employed by the ®E&port®* The
article carried two main objectives: One was te@o#Hnd elicit criticism for
the CBA embodied in the DECS repfttand measure the effect the im-
plementation of CBA methodology had on the ratiiypadf agency deci-
sion making (how great a step was the DECS towaedcomprehensive
rationality paradigm?)>® Another was to urge a coming together of lawyers
and economists—a melding of legal and economicyaisal-so they could

157. Id. at 422. In other words, these articles repredseathteginning of a truly interdisciplinary
approach to analysis of regulatory issugk.supranote 21 (noting that prior to this time, considienas

of costs and benefits were viewed as the prerogativeconomics scholars, not legal ones, and Hisit t
bifurcation retarded comprehensive understandintdhefregulatory process—the skills of both lawyers
and economists are necessary). This article alsatpto a suspect simplification which it and this
Comment engage: the simplification of the archetgp€BA, which undoubtedly has numerous sub-
types, into a single conce8cientific Factfindingsupranote 150, at 422.

158  Scientific Factfindingsupranote 150, at 419.

159  Id.at 430.

160  See id.at 435. Specifically, the article sought to detimen (1) whether the definition of the
problem would affect the analysis by inviting thectsionmaker to over- or under- weight various con-
siderations in the analysis? (2) when taken omvta terms, how reliable was the factual information
used in the study?, and (3) what was the impaeitttempting to meld the efforts of a technocratie.(i
cost-benefit-focused) branch of government—the DE@S8d a political body—the DRBCH.; see
also Graham et al supranote 88, at 979-80 (noting that cost-benefit ansligsonly as good as the data
being analyzed and that both cost and benefital@auspect).

161  See Scientific Factfindingupranote 150, at 430. Specifically, the article wasa@ned with
the extent to which scientific definitions of kesrins like “water pollution problem” would influence
decisionmakers, the maximum feasible reliabilitydata, and the proper institutional design to syste
cally compensate for these and other failindsat 431.

162  Id.at 495.

163  Costs and Benefitsupranote 150.

164  Id. at 1227. Unexpectedly consequent because, drawinthe work of the DRBC, in 1972
Congress amended the Federal Water Quality CoArbko require the Department of the Interior to
conduct CBA modeled after the DECS report for adtev control projects nationallee id.at 1292—
93.

165 Id.at1227.

166 Id.at1227-28.
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concertedly consider how best to optimize reguja@BA.**’ Prior to these
articles, the esoteric mathematical language inciwf€@BA models were
presented largely precluded the necessary involuemielawyers in cost-
benefit model buildinf®—one can understand the role of CBA in project
evaluation only by understanding how agencies atéf®

3. Temporal Similarity, Fundamental Differences

The academic response to the DRBC, when contrasiiéd earlier
works regarding the NEPA, illustrates the paradgmft that was occurring
in legal scholarship. While it is true that somkdars previously attempted
to address some of the issues embraced by Ackesngaolp, those schol-
ars were engaged in “preliminary work” and were lagtyers, but econo-
mists;"° before thdJncertain Search for Environmental Polieyticles, the
basic concepts in CBA model building were forbidgdio those trained in
law.'* Hence, presumably for lack of legal knowledge #madhing, the
earlier scholarship focused on critiques of spegblicy areas but missed
the larger democratic and administrative systemsasices—*nothing like a
general theory on either the normative or empirieatls ha[d] yet emerged
[to] satisfactorily enlighten[] the complex intelaBonships between tech-
nocratic intelligence, political decision makingjydalegal enforcement in
modern government.® Ackerman’s team sought to “bridge the gap™—
lawyers were necessary, if theretofore absent,eftective CBA model
building}”® This confluence of technocracy, polity, and leaili time be-
came the domain of legal scholars of CBA—as Ackerraad his team
understood, “many of the most important and intergsssues concerning
the art of government involve the interrelationsbiivarious disciplines™

The scholarship critiquing the DRBC report was pesgive in another
sense: it focused on administrative agencies. Awlar argued that the

167. Id.at1228.

168  Scientific Factfindingsupra note 150, at 495 (“[u]p to the present time, theibaoncepts
involved in model building have been presented imathematical language forbidding to most law
trained professionals”—their article sought to e the gap”).

169. Adler & Posneisupranote 2, at 175.

170 SeeACKERMAN ET AL., supranote 152, at 2id. at 2 n.1. This is not intended to understate the
importance of economists in law and economics—tted@ was and is central. Indeed law and econom-
ics journals publish more work by economists thgrdwyers.SeeNuno Garoupa & Thomas S. Ulen,
The Market for Legal Innovation: Law and Econoniitshe Europe and the United Staté® ALA. L.
REv. (forthcoming 2008).

171  Scientific Factfindingsupranote 150, at 495.

172. ACKERMAN ET AL., supranote 152, at 2.

173  Scientific Factfindingsupranote 150, at 495. The DRBC project was an ideatistapoint for
this upset, as it involved the rejection of “immeistic” evaluations of environmental conditions
favor of sophisticated fact-finding and economialgisis and sought to design a system of legal otntr
for implementation of its policy conclusions (th&BC was an interstate body—a regional governing
body with no pre-existence).GKERMAN ET AL., supranote 152, at 3-5.

174. ACKERMAN ET AL., supranote 152, at 6. Moreover, the adoption of cost-beasalysis by the
legal academy proved to be part of a larger inseiglinary movement within the academy—attention to
the interactions of “natural science, economicétips, law, [and] philosophy.1d. at 6.
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academy’s focus on courts was myopic, and whergenitg a regulatory
state, cripplingly s’ Then, as now, public policy decisions were increas
ingly made by administrative agencies—unfamiliardm to academics of
the time, but nonetheless an area in which legaflepsionals would ulti-
mately make significant contributiohS. Ackerman’s articles are examples
of a genre of legal scholarship he was an earlyoeate of—a genre in
which much of the CBA debate would unfold—a gerirat tcritiques the
workings of administrative agencies rather thanttheditional subjects of
legal scholarship: courts and Congré$sVhereas “law reviews ha[d] tradi-
tionally criticized the rationality of judicial opions, [this new genre] at-
tempted to perform a similar function for a lesmiléar aspect of the ad-

ministrative process:™

E. Beyond Executive Order 12,291

Prior to the 1980s, the academy focused on the atorendefensibility
of the regulatory state itséif’ Very simply, the Left advocated for an in-
creased regulatory presence, while the Right udgedgulatiort®® Posner’s
articleNatural Monopoly and Its Regulatidft was part of the leading edge
of this debaté® Partially because of the precipitating effect afaBan’s
Executive Order, and partially because “the Leévailed,*®® the modern
debate within the legal academy has been focusedathodologies rather
than normative worth of government regulatibhinsofar as the scholar-
ship in the legal academy is “about the decisiatedures [i.e. CBA] that
agencies should use when evaluating regulatiohdgs similar to earlier
exchanges in the economics académihe legal academic debate is dif-
ferent in scope and perspective, however, in thiatings together address
of the technocrati®® political, and legal issu& for consideration of the

175  See Scientific Factfindingupranote 150, at 495.

176  See id.The authors also note that lawyers’ training pedically predisposes them to be apt
critics—a lawyers ingrained skepticism should Iéeed to ask questions that others would readily dis-
miss and consider obtuse contingenciee id.

177.  Seeid.

178 Id.

179. ADLER & POSNER supranote 47, at 2.
180  Id.

181. Posnesupranote 21.

182  See supraotes 127-138 and accompanying text.

183. ADLER & POSNER supranote 47, at 2. While the left may well have “préedj” many of the
modern defenders of CBA are relatively moderatéharal. Id. at 4;see also id(noting collaboration
between the American Enterprise Institute (a cerggrt think tank) and the Brookings Institution (a
center-left think tank) that assumes CBA is “thepar decision procedure”).

184  Id.at 2. For example, in the 1960s, Richard Posrgreat against the normative worth of regu-
lating natural monopolies, but, in the 1990s, Bigsner argued for the normative worth of CBA as a
regulatory methodologyCompare Posner,supra note 21,with Adler & Posner,supra note 2,and
ADLER & POSNER supranote 47.

185. ADLER & POSNER supranote 47, at 2see suprdext accompanying note 170.

186. The technocratic debate is that which hagetesis in the economics acade®ge supradext
accompanying note 170

187. The political and legal issues largely adslrése relationship between agencies, courts, Con-
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system as a whole. AckermatJscertain Search for Environmental Policy
articles were part of the leading edge of this tetf8 Although Acker-
man’s articles urged this approach, its intricadiesnot capture widespread
academic attention until 1981—until the issuance Exfecutive Order
12,291. Although a full survey of CBA literaturance 1981—with its rich
subtlety and extensive vagaries—is well beyondstiope of this Comment,
this subpart will detail the most important threadthin the corpus by fo-
cusing on the most salient critiques and criticonadl as prominent de-
fenses and defenders.

1. Initial Systemic Critiques

Not surprisingly, some of the initial critiques lfmving the issuance of
Executive Order 12,291 pertained to the constihaigropriety of the Or-
der, and the desirability of Unitary Executive might of regulatory deci-
sionmaking™® These critiques drew on exactly that lawyerly ustinding
Ackerman had urged was necessary to a full debatee@osts and benefits
of CBA. Noteworthy among them is Professor Cassst&im's articleCost-
Benefit Analysis and the Separation of Powét&his work is significant
not only because of it's author’s eventual promaeein the field?®* but
also because he was working in the Departmentgiicé’s Office of Legal
Counsel at the time that office issued an opinioriie Order?? Sunstein’s
article addressed issues of “institutional compsgeand authority,” the
pragmatic issue of whether administrative ageneme competent to carry
out meaningful CBA, and the distinctively lawyeilgsue of “whether, in
the absence of congressional authorization, theutixe branch may prop-

gress, and the President.bEER & POSNER supranote 47, at 2.

188  See supréext accompanying notes 150-169.

189  See, e.g.Shanesupranote 87; Cass R. SunstelDpst-Benefit Analysis and the Separation of
Powers 23 ARIz. L. REV. 1267 (1981); Whitneysupranote 91.See generallymposiumCost-Benefit
Analysis and Agency Decision-Making: An Analysi€pécutive Order No. 12,2923 ARIZ. L. REV.
1195 (1981).

190. Sunsteirsupranote 189.

191. Professor Sunstein became one of the leddjnges in the CBA debate, and brought several
unique arguments to bear on relevant issues. Hily eagulatory scholarship was largely legal-
institutional and focused in large measure on therts’ role in regulatory oversighfee, e.g.Cass R.
SunsteinDeregulation and the Court§J.PuB. POL'Y & MGMT. 517 (1986); Cass R. Sunstdlreregu-
lation and the Hard-Look Doctrinel983Sup. CT. REV. 177; Cass R. Sunsteim Defense of the Hard
Look: Judicial Activism and Administrative LawHARV. J.L. & PuB. PoL'y 51 (1984); Cass R. Sun-
stein,Reviewing Agency Inaction Aftefeckler v. Chaney, 52 WCHI. L. REv. 653 (1985)cf. Peter L.
Strauss & Cass R. Sunsteithe Role of the President and OMB in Informal Rudking 38 ADMIN. L.
REv. 181 (1986). Later, Sunstein developed an intex@stnd unique area of study within the CBA
literature—his later scholarship brought cognita@ence to bear on CB/Aee, e.g.Timur Kuran &
Cass R. SunsteirAvailability Cascades and Risk Regulatidl SAN. L. REv. 683 (1999); Cass R.
SunsteinCognition and Cost-Benefit AnalysB9J.LEGAL STuD. 1059 (2000); Cass R. Sunste@gn-
gress, Constitutional Moments, and the Cost-BefSédite 48 SAN. L. REV. 247 (1996).

192  SeeSunsteinsupranote 189, at 1267, n.*see alsoPETER M. SHANE & HAROLD H. BRUFF,
THE LAW OF PRESIDENTIAL POWER CASES ANDMATERIALS 355-59 (1988) (reprinting a Memorandum
from Larry L. Simms, Assistant Attorney Gen. foetPffice of Legal Counsel, to Hon. David Stock-
man, Dir., Office of Mgmt. and Budget (Feb. 12, 193
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erly make the outcome of regulatory decisions ddpenhon application of
[CBA].”**® This article is a paradigmatic example of the mppbn of
lawyerly understanding of institutional and congtdnal intricacies in CBA
scholarship.

2. Moral Critiques

In the early 1980s, the law and economics schelare engrossed in a
period of reconsideration of the moral justifialyiliof their discipline'**
The zenith of this debate was a 1980 symposiurhaiibfstra Law Review
debatingEfficiency as a Legal Concetr Not surprisingly then, some of
the first, and indeed the most salient critique<C8fA attacked its moral
foundations, and, in fact, some of the contributorthe symposium became
CBA'’s ardent critics and defendérs.

The moral critique of CBA began with a short wosk $teven Kelman,
then a professor at the Kennedy School of GoverhmeHRarvard Univer-
sity, in the January/February issue of the jourRabulation'®” Kelman
focused on CBA as applied to safety, environmerad] health regulation
and applied formal ethical thedf—“the study of what actions it is mor-
ally right to undertaké®—to three premises implied in advocacy of CBA
as a regulatory decisionmaking tool: (1) an actushmot be undertaken
unless it would result in net benefits to soci€p);in conducting CBA, it is
advantageous to monetize all costs and benefitsn ¢liose not easily
monetizablé®™ and (3) CBA is sufficiently worthwhile to incuretransac-
tion costs associated with its full-scale impleragion®* With respect to
each point, he concludes that there are “right'isiecs that do not result in
net benefit$™ that universal monetization may not be a good,ftfeand

193. Shanesupranote 87 (assessing the facial legality of the @rd®unsteinsupranote 189 at
1269.

194. David A. Hoffman & Michael P. O'She&€an Law and Economics Be Both Practical and
Principled? 53ALA. L. REv. 335,347(2002).

195.  Symposiuntfficiency as a Legal ConcerB HOFSTRAL. REv. 485 (1980).

196  Compare id(containing works by Richard Posner, Guido Calabi@snald Dworkin, Lewis
Kornhauser, and othersyjith MATTHEW D. ADLER & ERIC A. POSNER COST-BENEFIT ANALYSIS:
LEGAL, ECONOMIC, AND PHILOSOPHICAL PERSPECTIVES(2000).

197. Kelmansupranote 29, at 33. While he does not represent thal lecademyper se his ideas
would have broad-ranging effects in the CBA debate.

198. Interestingly, Kelman argues that CBA sctokae engaging moral philosophy as a necessary
prerequisite to their positiotd. at 34. That is, the notion that an action shdd@dindertaken if it maxi-
mizes net benefits is the answer to question ditrdy wrong “given by moral philosophers—that given
by utilitarians.” Id. (“It is amazing that economists can proceed innimaus endorsement of cost-
benefit analysis as if unaware that their concdpgraanework is highly controversial in the discipé
from which it arose—moral philosophy.”). Other aeadcs would continue to defend this position, and
others still would continue to refute it.

199 Id.at 33.

200. Note that Executive Order 12,291 explicityguired balancing of costs and benefits not easily
monetizable. Exec. Order. 12,291, 46 Fed. Reg 9B3(Eeb. 17, 1981).

201. Kelmansupranote 29, at 33.

202. Kelman argued that there are innate notidnsedain actions as right or wrong that predate
calculations of costs and benefits. at 34. For example, a person who would suffertgreauniary loss



File: HardinMacro with changes Created on: 7/7800:33:00 PM Last Printed: 7/11/2008 1:41:00 PM

28 Alabama Law Review [Vol. 58:5:1

that, given the practicalities of implementing CBAhealth, safety and en-
vironmental regulation, it is not worthwhile to de® the requisite resources
to generating input variables; efforts requiretsfwead the gospel’ of CBA
are likewise unjustified®* In conclusion, Kelman “d[id] not believe that the
cry for more cost-benefit analysis in regulatioraJsy on the whole, justi-
fied.””® Kelman’s arguments have resonated in the legalesng’s CBA
debate—the field's leading scholars have been antin cognizant of his
arguments$®

Lisa Heinzerling presents some representative, pamticularly promi-
nent, recent critiques in this veil. In a recent book-length advocative
work, co-authored with Frank Ackerman, she advartgasargument in
strong condemnatory terms: CBA is “incoherent[and] rests on simplis-
tic, implausible hypothese$® For Ackerman and Heinzerling, many of the
values cost-benefit scholars attempt to monetizena@abe meaningfully
valued in terms of dollars—life, health, and natare “priceless**° Heinz-
erling and Ackerman argue that, insofar as CBA foasd a place in the
regulatory bureaucracy, it obfuscates rather tharifies the value choices
that inhere in regulatory decisionmakifi§.Under their perspective, the
predominance of CBA threatens to, or does, undongsof the proudest

by speaking out against injustice, but who mussalander circumstances that eliminate the effethef
speech (e.g., against anti-Semitism in Nazi Gerthahpuld not speak out under a utilitarian mobat,
should under Kelman's modebee id.at 34. Also, there is no utility in “doing the rigthing” as the
model seeks to determine what the “right thing”lé. Succinctly, “certain duties—duties not to lie,
break promises, or kill, for example—make an aang; even if it would result in an excess of besefi
over costs.’ld. at 35.

203. Kelman offered four critiques of monetizatieffiorts: (1) monetization based on willingness to
pay measures can be distorted by a number of fadimrluding heterogeneity of population, (2) will-
ingness to pay fails to properly differentiate betw cost to surrender and cost to procure, (3)ngil
ness to pay operates under assumptions of privamsactions, but government regulation is a public
decision, and (4) “one may oppose the effort te@lprices on a non-market thing and hence in effect
incorporate it into the market system out of a fimat the very act of doing so will reduce the ¢n
perceived value.ld. at 38. Indeed, Lisa Heinzerling and Frank Ackermald seize on the lattermost
point. See, e.g. ACKERMAN & HEINZERLING, supranote 56.

204. Kelmansupranote 29, at 33.

205 Id.

206.  Numerous scholars whose works are discudsedigere in this Comment recognize Kelman’s
position. See, e.g.Matthew D. Adler,Welfare Polls: A Synthesi81 N.Y.U.L. Rev. 1875 (2006);
Matthew D. Adler & Eric A. PosnerRethinking Cost-Benefit Analysid09 YALE L.J. 165 (1999);
Robert H. FrankWhy Is Cost-Benefit Analysis So Controversi@® J.LEGAL STuD. 913 (2000); Eric

A. PosnerControlling Agencies with Cost-Benefit AnalysisPdésitive Political Theory Perspectivé8
U.CHI. L. REV. 1137 (2001).

207. Heinzerling is an oddly credentialed leadethe CBA debate—she served as the Editor-in-
Chief of theChicago Law Reviewand clerked for one of CBA’s most prominent defensd Richard
Posner. She persistently argues that CBA is moratlgfensible as a regulatory decisionmaking para-
digm. Simonsupranote 21, at 119.

208. ACKERMAN & HEINZERLING, supranote 56, at 10-11.

209 Id. at 8. The authors are careful to draw a distincbetween their “priceless” and economic
pricelessness: by priceless, Ackerman and Heizedim not intend to intimate that infinite sums didou
be spent to protect life, health, and natldeat 9. What they do mean, however, is that no megunin
price can be attached to the values of life, healtid natureSee id.

210  Seeidat 9 (arguing that “formal cost-benefit analysften hurts more than it helps: it muddies
rather than clarifies fundamental clashes aboutes!) Pricelessargues that the esoteric methodology
and language of cost-benefit analysis conceal tasgaes from, and so exclude, untrained obsericers.
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accomplishments of the past thirty years;” CBA ahing less than an “at-
tack.””* For Heinzerling, the Clean Air Act represents pheper paradigm.
It represents not a new formufd,but a recognition of the impossibility of
an adequate formulaic approach—a recognition tpablic debate and par-
ticipation” are the only way to regulatory wisdéh.She urges a holistic
cost-benefit analysis, a focus on moral imperatiagser than benefits and
costs, a precautionary approach to indeterminate,rand a policymaking
paradigm that promotes fairnés$This paradigm, like the Clean Air Act,
would “restore[] old-fashioned values like humilifiairness, and a sense of
moral urgency” into the decisional process, whel@Bs trivializes these
very ideals™

The Kelman-Heinzerling critiques are rsafi generisProminent among
the other critical assessments are those advanc#telmoral philosopher
Martha Nussbaum, who is an excellent example ofrttezdisciplinary na-
ture of CBA scholarship'® and the economist Amartya SehNussbaum
criticizes CBA for overlooking the “distinctive nae” of some costs—
some costs are “bad in a distinctive way. No citizabould have to bear
them.”™® In addressing CBA’s monetization through willingeeto pay,
Sen argues that the “very idea that [individualsht the prevention of an
envirg?gmental damage just like buying a private oo itself quite ab-
surd.’

3. Other Critiques

Scholars have advanced a number of non-moral wesicpf CBA as
well. One group attacks the monetization procedmesessary to a com-
prehensive CBA. Prominent among these attacks ranereents that CBA
faces an ineradicable incommensurability problemet-tieducing divers

211  Id.at 7.Pricelessframes the attack this way: “The attackers doexplicitly advocate pollution,
illness, and natural degradation; instead, they foalmore ‘economic analysis.'ld. at 8 (emphasis
added). The clear (if not “explicit”) implicatiors that economic analysis is tantamount to advocatfo
“pollution, iliness, and natural degradatiois&e id.The strength of this accusation highlights thepdee
and persistent divisions in the scholarly literatur

212 Id.at 208-09.

213  Id. at 209.For this propositionPricelesscites Arrow's proof, which “proved that the resutif
democratic decision making cannot be reproducea imathematical formulald.

214  Id.at 210.

215  Id.at 234;cf. Kelman,supranote 29.

216. Martha Nussbaum holds appointments in the Bahool, the Department of Philosophy, and
the Divinity School at the University of ChicagoDKER & POSNER supranote 196, at 169.

217. See Martha C. Nussbaum, The Costs of Tragealyte Moral Limits of Cost-Benefit Analysis,
29 J.LEGAL StuD. 1005 (2000); Amartya Sen, The Discipline of CBsnefit Analysis, 29). LEGAL
Stup. 931 (2000).

218. Nussbaunsupranote 217, at 1036;f. Martha C. Nussbaunflawed Foundations: The Phi-
losophical Critique of (a Particular Type of) Ecanis 64 U.CHI. L. REV. 1197, 1213-14 (1997)
(arguing that “the passion for science and simplifiequently lead highly intelligent people intore
ceptual confusion and an impoverished view of thm&n world” and has left law and economics (and
by extension CBA) impoverished—unable to grappléhveome of the toughest moral and sociological
questions).

219. Sensupranote 217, at 949.
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costs and benefits to dollar terms is facially&@ibus??® In other words,
incommensurability “occurs when the relevant goocdsnot be aligned
along a single metric without doing violence to..considered judgments
about how the[] goods are best characteriZ€dCritics have also argued
that CBA may not produce clear outcomes becauseettfiods for valuing
non-market goods, for which there are no objedliza on individual pref-
erences?” Other critiques reason from pragmatic or equitablecerns and
argue that CBA is biased toward effecting the pesfees of the wealthy or
the status qu&> depends on flawed input dd&fdor has simply performed
poorly under real-world conditiorf$>

4. Defenders: A Beleaguered Minority

As the preceding materials make clear, critics BAGare not in short
supply, but, as the materials in the footnotessiilate, CBA’s defenders
persist. Eric Posner and Matthew Adler, themsegbegsistent, but qualified,
defenders of CBA, summarize the present acadertiticch this way:

The reputation of [CBA] among American academics haver
been as poor as it is today . . . . Defenders oA @Bm an increas-
ingly beleaguered minority . . . [and] [m]odernttexoks on CBA . .
. frankly acknowledge its serious flaws and thedeguacy of the
standard methods for correcting these fl&Rs.

By contrast, use of CBA by administrative agenagesit an all time
high®*—*[tlhe academics’ skepticism appears to have hathfluence.*®
In any event, much of the academic literature 4881 has been a colloquy
between skeptics and defenders of CBA.

Representing the “beleaguered minority,” scholake IPosner and
Adler present persistent defenses of CBA—many dthwdirectly respond
to the more significant critiques of the anti-CBa&hslars. For example,
Rethinking Cost-Benefit AnalySrebuffs three well-received criticisms of
CBA: (1) that it produces morally unjustified oukges; (2) that it will pro-
duce accurate results only if executed properlg; @) that CBA presumes

220 See, e.g.Matthew Adler,Incommensurability and Cost-Benefit Analydid6 U.PA. L. REv.
1371 (1998); Cass R. Sunstdimcommensurability and Valuation in La@2 MCH. L. REv. 779 (1994).
221. Sunsteirsupranote 220, at 796 (emphasis omitted).

222. Edward Sherwin, The Cost-Benefit Analysig-fancial Regulation: What the SEC Ignores in
the Rulemaking Process, Why It Matters, and WhatDBoAbout It 10 (Dec. 19, 2005) (unpublished
manuscriptavailable athttp://www.law.harvard.edu/faculty/hjackson/pdfBi&article.doc.pdf.).

223 Id.at11.

224 Id.at 11-12see also Scientific Factfindingupranote 150.

225.  Sherwinsupranote 222, at 11.

226. Adler & Posnersupranote 2, at 167.

227 Id.

228 Id.

229 Id.
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a certain utilitarian theory of governméitRethinking Cost-Benefit Analy-
sisresponds to each, respectively, by asserting fhhaEBA is a decisional
mechanism, not a moral standard; (2) agencies dhmibllowed to depart
from CBA when necessary to produce accurate resuits (3) CBA is con-
sistent with all political theories that expect govwnent to care about the
overall well-being of its citizen§"

Adler and Posner do not stand alone in defenseBA. @°rominent
among the other defenders is Cass Sunstein, whes\@BA as the only
choice for a rational agency decisionmaker to usennsolving concrete
problems™ Sunstein argues that CBA is (1) an effective vaafotce deci-
sionmakers to consider all relevant factors whekingpa regulatory deci-
sion?*(2) a much-needed offset to regulators’ cognibiigses’>* and (3) a
fundamentally valuable tool for the promotion ofraeeratic governance®

As this juxtaposition illustrates, despite overtyoyears of effort by
both sides, it is no less true than ever to saty“thiee can view cost-benefit
analysis as anything from an infallible means afcteng the new Utopia to

a waste of resources in attempting to measurerthreasurable?®

IV. WHY COST-BENEFIT ANALYSIS SCHOLARSHIPSPREAD ASIT DID

Whereas Part Il detailed how and why CBA found pr@nce in U.S.
regulatory philosophy, and Part Il described ho®&ACscholarship devel-
oped within the legal academy, this Part exposithemry of why CBA
scholarship developed as it did—slowly, almost iropptibly before 1981,
and with striking quickness thereaftéf The standard, short, and easy an-
swer is the obvious one: President Reagan issuedufixe Order 12,291—
because administrative agencies were suddenly torsgucting CBAs, so
too were legal scholars critiquing their methodsl dhe methodology’s
normative defensibility. While Executive Order 1212certainly precipi-
tated the interest CBA garnered subsequent to E&lis probably thsine
qgua nonof this body of scholarship, the following illuation, which dis-
plays the data from Part |, together with graphregdresentations of cita-

230 Id.at 167-68.

231 Id.

232 See generallQUNSTEIN, supra note 1.

233  Id.at21-22.

234  Seeidat 26.

235 Id.at9.

236. Prest & Turveysupranote 5, at 728. This quote, offered in 1965 asatestent of fact rather
than a prognostication, was and is apt in eithkr. hile the debate remains diametric, the contemp
rary colloguy is largely among lawyers and lawyeomomists rather than among mid-century welfare
economists.

237.  See suprdlustration accompanying Part |. This is a questilistinct from the development of
expertise within the government—CBA requirementsehandoubtedly created a “machinery and the
expertise” for conducting CBAs within nearly evergministrative agencyseeKocH, supranote 70, at
495.
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tions to Executive Order 12,291 and its succes$otecutive Order
12,866 begins to reveal just how incomplete the obviousagr is:

1000 200
900 1 - 180
800 - -+ 160
700 4 -+ 140
600 + 120
500 100
400 - -+ 80
300 - -+ 60
200 1 - 40
100 - 20
[0 e e e s e e L L A o s o st o s Lt e e s e e s e O
SCECC I G CANC I I g SC

— Results per year--"cost /2 benefit /2 analysif'{l&is)
—o— Citing References Executive Orders 12,291 and 12866

A full account of why CBA scholarship spread adidt is more nuanced
than the easy answer admits, and this Part explanes it is about CBA—
CBA as an idea within the academy—that lead togttesvth in interest de-
picted in the illustration&®®

This Part argues that CBA has certain attributesjes of which are
largely removed from its substantive merits, th@ien combined with ex-
tant environs, caused academic interest in CBAdwv@s it did. It proceeds
in four subparts. First, the relationship betweddAGscholarship and law

238. The methodology used to derive the graphialesentations of interest in the executive orders
differed in some respects from that used in Pa®eksupranote 6. First, whereas the data-gathering in
Part | involved textual searcheseesupranote 6, this data was derived from Westlaw's hgjtirefer-
ences” function limited by date (in the same marasein Part I) and by publication type (to ALR Arno
tations and Law Reviews). The data is accuratef damuary 14, 2008. Furthermore, because of West-
law's idiosyncrasies, the range of documents inetLith the searches in Part | is not coterminouk wit
the documents used to derive the lines depictiterést in the executive orders. To wit: the resitim

Part | were derived from the JLR database, whiamase inclusive than the sources used for the other
results (which, again, included only law reviewsl&LR Annotations). As a result, it is importanttno
to draw an inference that interest in CBA was @freater magnitude than interest in Executive Order
12,291 (because of the different scales on eachid),ahough, as one moves temporally further from
1981, the inference becomes safer to draw. Moreafzene looks closely at the time period 1981 to
1983 it might appear as though interest in the ethee order lagged behind interest in CBA. This ap-
pearance is probably also due to the differenceméthodology—the sources included in the citing
references-based data for the executive orders (AhdRlaw reviews) are among the “slowest” of the
sources included in the JLR database. That isJHi database includes non-academic, practitioner-
oriented and rapidly available sources such ad legaspapers which do not undergo the rigorous and
time-consuming selection and editing process attentb law reviews. As in Part |, this chart is in-
tended to be illustrative rather than definitivedahe important thing to note is that interesEBA and
Executive Order 12,291 rose at a very similar raitgally, but, whereas interest in CBA continued t
grow, commentary regarding the executive orderlésleff.

239. To be clear, this Comment is not interestethé spread of CBA as a decisional methodology
within the regulatory apparatus. Its inquiry isoinwhy academics focus so much attention on CBA—
why CBA has received all the attention it has wittiie academy.
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and economics is briefly explored. Second, it gighsrt shrift to supply
and demand determinants of CBA scholarship andstakaoser look at the
incentives affecting legal academics when chooaisgbject of study. The
third subpart draws on some lessons of evolutiobapgy to help explain
how CBA scholarship has flourished in the environtnaf the legal acad-
emy, and, finally, the inquiry turns to the “TipgirfPoint” analytic to help
explain the precise manner in which interest in Gi8éw. The subparts are,
respectively, intended to explain what made the o CBA scholarship
possible; why, when faced with an array of poss#lbjects on which to
write, academics might choose CBA; what it is abOB# that makes it an
effective competition for academic attention (tisisn some ways the other
side of the prior question); and, finally, just ettp why CBA is among a
select group if ideas that has engendered a signifdebate with a constant
growth rate.

A. The Enabling Development: Law and Economics

The fact that CBA is a subset of law and econoreiqdains a great
deal of why the academy exerts so much effort @nGBA inquiry. While
this connection is multi-faceted and not whollyctedble, this subpart sets
out one of the most obvious connections; sevetaretappear interspersed
in the subparts that follo®® Most basically, law and economics enabled
the development of—or was a condition precedent@®BA scholarshig:*

As discussed in Part lll. B, law and economics gmdras a distinct inter-
disciplinary field in the 196087 Additionally, CBA started to appear with
increasing frequency in the 1970s, and became\eernsail regulatory deci-
sionmaking paradigm in 1984 by which time law and economics was

240. Thatis, some of its explanatory power playsin the following subparts, and the reader would
be well served to bear it in mind as a unifying cept.

241. Law and economics was also “enabled” by argparadigm shift in academic legal thinking—
the legal realism movemergeeGaroupa & Ulensupranote 170. Legal realism, simply defined, urges
analytical focus on the actual effects of |&&ee generalljNeal Duxbury A Century of Legal Studiem
THE OXFORD HANDBOOK OF LEGAL STUDIES 950, 950-74 (2003); Brian LeiteAmerican Legal Real-
ism, in THE BLACKWELL GUIDE TO THE PHILOSOPHY OFLAW AND LEGAL THEORY 50,50-66(Martin P.
Golding & William A. Edmundson eds., 2005)aw and economics . . . is attractive to those \mhoe

an interest in law's actual effects because the@wic analysis of law is a powerful tool for pretfig
and evaluating the actual consequences of lawrgeted behavior.” Garoupa & Ulesypranote 170.
So, if the legal realist movement enabled the dgraknt of law and economics and the law and eco-
nomics movement enabled the rise of CBA scholarghign legal realism scholarship leads syllogisti-
cally to, and is important in understanding theelepment of, CBA scholarship. It therefore mertist
brief mention.

Some have also argued that because American lelgallass are products of a utilitarian traditioreyth
are pre-disposed to engage and accept law and mémsid-or a version of this argument, see Kenneth
G. Dau-Schmidt & Carmen L. Bruhpst in Translation: The Economic Analysis of Lamthe United
States and Europel4 GOLUM. J. TRANSNAT'L L. 602, 610-20 (20065ee alsdGaroupa & Ulensupra
note 170 (“[o]n this understanding, utilitarianismplies a thoroughgoing cost-benefit analysis agapli
to legal issues.”).

242  See supraiotes 102-124 and accompanying tesde alsoGaroupa & Ulensupranote 170
(“law and economics has been warmly received indahools . . . .").

243 See supraotes 61-92 and accompanying text.
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genuinely mature and well-equipped (and staffedgerigage in the legal,
administrative and technocratic challenges preserity widespread
CBA.?* But for the growth in law and economics shortliopto and con-
current with the arrival of widespread CBA, fewaademics would have
had both the legal and technical economic backgieua effectively en-
gage the subjeét? Or, conversely, law and economics stocked thellega
academy with scholars whose skill set was welleslitb work on CBA**°

In this way, the advent of law and economics in18&0s made possible the
strong growth in CBA scholarship in the decades fibisowed.

Being thus enabled, academics were still left it choice of how to
spend their time and the freedom to decide whiadstions they think are
important. This meant choosing what to researchvemat to write?*’ The
influences on these choices were certainly manytaa following subparts
travel the spectrum of reasons in an attempt téaexpoth the “good” (i.e.,
well justified and sensible from a disinterestedstphoc position) reasons

why academics study CBA, as well as some of theadly “less good”
ones?*®

244. In other words, law and economics provides tihols and methodology necessary for robust
interdisciplinary CBA scholarshifeeROBERTCOOTER& THOMAS ULEN, LAW AND ECONOMICS3 (5th

ed. 2007) (discussing law and economics as a metbgidal approach involving microeconomics,
econometrics and other quantitative economic twénalyze legal problems).

245.  The actual course of events led to an academiironment in which law and economics profi-
ciency is pervasive—"law and economics has becompeminent and perhaps predominant part of the
tool set of the majority of law professors . . Géroupa & Ulensupranote 170.

246. The increase in the number of qualified agdade (i.e. law and economics scholars) rose by as
much as 70% between 1992 and 2088eRICHARD A. POSNER CATASTROPHE RISK AND RESPONSE
204-06(2004)(tabulating the growth in the number of legal acas who self-identified as law and
economics specialists); Oren Gazal-Ayatonomic Analysis of Law and Economigs Cap. U. L. REv.
787, 787 (2007) (“Many law scholars and economiitect much of their time and energy . . . to
L&E[.]"). Even this striking number may underestitaathe significance of the growth in qualified
scholars—there may be an important contingent ofegsors who are capable of, or even actively
engage in, serious law and economics work but W&o &ould not self-identify as law and economics
scholarsSeeGaroupa & Ulensupranote 170;see alsdGazal-Ayal,supra at 793 (noting that lawyers
use economic arguments without being part of thermational L&E movement).

The increasing number of faculty members holdinthltbe J.D. and a Ph.D. in economics further sup-
ports this argument, as persons so qualified arféegaipped to grapple with both the technocratic
economic and bureaucratic legal issues requirechfmdern CBA scholarshifsee supraotes 172-174
and accompanying text. For example, one-fifth @f fliculty at the University of California at Berkle
School of law (Boalt Hall) holds a Ph.D. in econosjiand the University of Pennsylvania School of
Law has seven economics Ph.D.s on its faculty. Gad Ulen,supranote 170;see also id(noting
that nearly half of entry-level hires hold doctodagrees in fields other than law).

247.  SeeGazal-Ayal supranote 246, at 787.

248.  Professor Cass Sunstein has also reachecbtigtusion that academics focus their attention
both because their chosen work, in their view, “mgh more to offer[,]” and for other reasons disco
nected from the “worth” of their subjecBeeCass R. Sunsteirforeword: On Academic Fads and
Fashions 99 McH. L. Rev. 1251 (2001) (discussing the effect of informatioml aeputational cascades
on the spread of scholarly work). This suggestitat ficademic interest may be driven by mixed mo-
tives is not intended as a qualitative judgmerthefvalue of the debate or of any position intetoat.
Indeed, one would expect that “[t]he processesudlipation, promotion, evaluation, and considenatio
for positions at other universities and in privataployment [would]. . . weed out ‘good’ from ‘bad’
scholarly innovations.” Garoupa & Ulesypranote 170. This, however, is something differentrfrine
process’s adeptness at weeding out good or badrredar chiming in to a debate.
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B. The Economics of Cost-Benefit Analysis

Perhaps, in the true spirit of the dismal scietewyer-economist aca-
demics are merely responding to incentives whew tleeided to write on
CBA.*® An evaluation of this hypothesis requires an usiderding of ex-
actly what those incentives are and how CBA sckblarmight be a re-
sponse to them. The next two subparts explorendtstout not wholly inde-
pendent sets of incentives.

1. Of Supply and Demand

With respect to CBA scholarship, it is clear thame of the academic
attention is indeed merited, or good in the présttiterminology. Insofar
as some large part of the legal system—adminis&agencies—is busy
conducting CBA, legal academics are warrantedudyshg, critiquing, and
suggesting opportunities for improvement. This rhigé termed the practi-
cal, or even altruistic, justification—CBA scholais is an academic at-
tempt to better the workings of governmé&ftinasmuch as this is what
motivates CBA scholars, their motives are quitel@oln this way, then,
politics and developments in the administrativaestareated a “real” de-
mand for CBA scholarship that astute academics tmseeet. This is basi-
cally an elaboration on what was earlier termed“dtandard, short, and
easy” answer, and, like most conventional wisdasnpart of the whole
story?**

There is another side to this coin, however. Wthikeincreasing preva-
lence of CBA in regulatory decisionmaking in a ®enseated a demand for
CBA scholarship, the growing number of law and ernits scholars cre-
ated a supply of labor well-suited to the t&8kAlthough this is not wholly
distinct from the explanations offered in the lastd next subparts, it re-
mains the case that CBA provided a convenient antfaversial subject on
which they could cut their academic teéthAs a practical matter, then,
some of the prevalence of CBA scholarship is exgldiby the growing
number of academics who, during the relevant peneéded something of
the sort about which to write. This, it seems ¢léma somewhat less good
justification, and it leaves much to be desirethé answer to the question
“Why?” is something more than simply “Because theyld.”

249 Cf.Gazal-Ayalsupranote 246at 787-88.

250.  Or, otherwise stated, to some extent, CBAlsch are drawn to their work by “[their] interést
promoting knowledge for the benefit of alSeeGazal-Ayal,supranote 246, at 787 (discussing why
academics are drawn to law and economics).

251  See supréext accompanying notes 237-238.

252  See supr&ubpart IV.A.

253  SeeGaroupa & Ulensupranote 170 (“scholars identify legal innovations, sues law and
economics [or CBA], as a gold mine opportunity f@w topics (theoretical and empirical) that couéd b
used by capable individuals to enter the marketdeas and scholarship.”).
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2. The Other Economics of Cost-Benefit Analysis

There is a set of incentives that may help expdaiademics’ attention
to CBA and adds richness and depth to the precextingunt>* As an ini-
tial matter, a drastically oversimplified, but netheless accurate, statement
of academic motivations is found in the oft-repdateaxim of “publish or
perish"—an academics success is strongly and peliticorrelated with
both the quality and quantity of essays, reviewt;las and monographs he
publishes™ Consequently, at least a substantial part ofriberitives bear-
ing on an academic’s choice of what to write defreen (a) their ability to
write well in the area, (b) the receptiveness ofi-waspected law reviews
and academic publishers to materials on the sylgedt(c) tenure commit-
tee perspectives on the worth and respectabiligchblarship in the aréd’
As such, if it can be shown that CBA scholarshigais well suited to the
skills and talents of an increasingly large numbktegal academics, (b)
well-received by top law reviews and academic @igis, and (c) revered
and lauded by tenure committees, the inescapablgdusion will be that at
least a partial answer to the question of why sl that academics write
about CBA because it is good for their careers aysmhat publication in
some other less-favored areas of legal schola(gtgpoften neglected legal
history, for examplé}’ may not be.

First, CBA scholarship is a close fit with the aeauc training and
skills of an increasing number of law professors.has been detailed else-
where, law training has, over the period of theeobsd rise, become less
doctrinal and more interdisciplinary. The most &ive change has been
the full-scale integration of economics into legalucation and a conse-
guent rise of law and economics scholars. As Ies laden noted, many of
the early scholars were trained separately in lasvia economics, whereas
these disciplines are now less distinct than e®ae would expect that as

254.  Professor Oren Gazal-Ayal has used a similatysis of incentives to determine why different
countries have received law and economBmeGazal-Ayal,supranote 246. That use differs from the
present one in a number of respects, chief amaem that his methodology is comparative and this one
is local. Nevertheless, his exercise is suppomivehe logic in this subpart, as two of his basiemises
are that academics respond to incentives and thdicption and the values underlying a strong paabli
tion record are a principal incentive affectingdegcademicsSee idat 777-78, 790-93. In short, both
projects look to “other, more direct and self-segviexplanations” for why legal academics chose a
particular topic on which to work or to determiretextent to which “academic incentives” drive aca-
demics to work in a particular arezee idat 787.

255  See, e.gGazal-Ayal,supranote 246, at 788—-89 (“What affects academic rebeast prestige
and promotion? Almost all around the world académis are rewarded for publication. The publish-or-
perish mantra has become a household motto foitfamembers . . . .”); Garoupa & Ulesypranote
170 (“[T]he central determinant of the promotiorcidéon will be a solid record of original scholar-
ship.”); see alsoAssociation of American Law Schools, AALS Handbo&tatements of Good Prac-
tices, http://www.aals.org/about_handbook_sgp_&th(fast visited Apr. 22, 2008).

256. The last two factors here are uncertain anbiguous, but are nevertheless central to academic
successSeeGazal-Ayal,supranote 246, at 789d. at 804 (“The regulation of academic appointments,
promotion, and tenure shape the incentives togipatie in the [CBA] discourse.”).

257.  SeeAlfred Brophy, The Relationship Between Law Review Citations aawl Echool Rankings
39 QONN. L. REV. 43, 58 n.37 (2006) (noting reasons why law reveelitors might select out articles on
“esoteric” subjects like legal history).
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the lines between the disciplines collapsed, sowoald the distinctions
among scholars. So not only did law schools bemming increasingly
large numbers of lawyer-economists through bothatthénoc integration of
economics into the curriculum and formalized lavd @zonomics foci and
dual degree programi® but the economics academy also began to produce
more economist-lawyers. These two effects—moreeauoadcross-over and
the persistent increase in prominence of law amth@wnics programs—Iled
to an increasing number of legal writers who weedl wquipped to study
CBA. Also helpful in this regard is the fact thaB& is itself so controver-
sial. ®° By one view this makes for a healthy academicocpiy, or, by
another, easy make-work for legal acaderffits.

The second point is closely intertwined with thestt—CBA scholar-
ship, as a subset of law and economics scholansfaip, over the period of
the observed rise, more readily accepted by lealdingreviews and aca-
demic publisher§' As law and economics became more mainstream, two
things happened in the world of academic publishiingt, mainstream law
reviews and publishers, always ready to jump atdtest, if enduring, fad
in legal scholarship, became increasingly voraciomssumers of law and
economics—and so CBA—literatuf®; second, specialty journals arose
around the time the rise began as a new, dedi¢atech for law and eco-
nomics scholarshif’® These receptive traditional, and newfound spagialt
journals provided ready fora for law and econondissourse, which natu-
rally created publication opportunities for acadesmwilling to write CBA
articles.

Finally, the third point follows from the seconddafirst—faculty pro-
motion and tenure committees generally look favigrah law and econom-
ics publicationg® Some substantial part of this is due no doubhéosiec-
ond point—these publications are generally more tapbe accepted by
leading reviews than some other types of scholarshithis way the two
effects are somewhat inseparable. However, laneaodomics scholarship

258  See, e.g.Vanderbilt University School of Law, Ph.D. Program Law and Economics,
http://law.vanderbilt.edu/academics/academic-pnow@hd-program-in-law--economics/index.aspx
(last visited Apr. 22, 2008).

259  SeeRobert H. FrankWhy is Cost-Benefit Analysis So Controversi@® J.LEGAL STuD. 913
(2000); Richard H. Pildes & Cass R. Sunstélrjnventing the Regulatory Sta&? U.CHI. L. REV. 1,
11-16 (1995) (“Executive Order 12291 proved extigrmentroversial.”).

260. To be clear, the argument here is that,|sdl equal, it is simply easier to write about sdriref
(here, CBA) that engenders great controversy. Wnetiat is a good thing or simply a fact that makes
this an easy path for an academic to tread if)@sentence indicates, an open question.

261  SeeGazal-Ayal,supranote 246, at 792 (“[T]he highly rated law reviews aery amenable to
L&E papers, much more than they are to local doatrpapers.”)see alsddau-Schmidt & Brunsupra
note 241, at 608-09 (noting the important role stueedited law reviews have played in the succéss o
law and economics)f. Garoupa & Ulensupranote 170 (discussing the importance of studeneddit
law reviews to legal innovation).

262  SeeGazal-Ayal,supranote 246, at 79%upraPart I.

263 See, e.g. Chicago Journals, The Journal of Law and Economics,
http://www.journals.uchicago.edu/toc/jle/currenasfl visited Apr. 28, 2008); Chicago Journals, The
Journal of Legal Studies, http://www.journals.uelgjo.edu/toc/jls/current (last visited Apr. 22, 208

264 Cf.Gazal-Ayal,supranote 246, at 798.
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has generally been viewed favorably by the legademy—and increas-
ingly so over the time of the observed rise—and ghé&na of value and
validity enjoyed by law and economics papers celgaiovers CBA papers,
which are consequently seen as more valuable byréeand promotion
committees—Ilaw faculties certainly want to promob®se within their
ranks who work at the cutting edge.

These three indistinct propositions satisfy théeda set out as suppor-
tive of the hypothesis that legal academics pul@istCBA because it is for
them—and for their careers—more expedient than nalternatives. In
some measure, the undeniably large corpus of CBmlarship is a re-
sponse, enabled by interdisciplinary law and ecac®raducation, to the
incentives created by law review editors (and sdaoelty at peer-edited
journals) and law faculty tenure and promotion catiees. These lawyer-
economists, it seems, are merely rational act@zoraling to incentives—a
great mass of CBA scholarship exists, at leastair, fpecause there is a
demand for it within the academy.Whether this is a good justification is a
bit hazy because, while these incentives refleetdbllective value judg-
ments of a significant population of law studemfessional editors and
faculty, they are notably detached from the sulbstamerit and worth of
the scholarship itself. This theme is echoed innine two subparts, neither
of which provides a particularly “good” justificath.

265. An ardent economist would probably argue thatproposition that academics publish in the
area of CBA because they are responding to incestis both obvious, and the whole answer to the
question. This Comment enlists the proposition #demics are responding to incentives not in the
broadest sense urged by the ardent economistn lautveaker sense that serves simply to isolataaeve
specific incentives to which these academics miightesponding. Nevertheless, it submits, as the fol
lowing subparts seek to explain, that there arsaesbeyond incentives and merit that have expiapat
power here.

Note also that this explanation in some ways sganblurs) the divide between justified (i.e. thaqti-
cal/pragmatic (or altruistic) justification) andjustified (i.e. some aspects of both the TippingnPand
Memetic explanations, though the latter one paldity) explanations for the rise of cost-benefiabn

sis. That is, some part of the corpus can and dhmelexplained by a legitimate desire and needhor
analysis done by the academics. The practical/patignjustification falls squarely on this side tiet
divide. However, a noteworthy aspect of this Comtisehypothesis is that the volume of the corpus
cannot wholly be justified—some of the academieréiture results not from a legitimate need theegfor
but from something else. The memetic analysis ibpau IV.C falls squarely on this side of the divid
What is also clear is that the incentives are miXdtht is, some of the receptiveness of the laverey
and faculty committees derives from reasons squamlthe legitimate, justifiable side of the divide
and some of their receptiveness derives from exapilans on the other side of the divide. Partiesamn
review article selection committees and facultynpotion committees are part of the system described
here, and so are not separable from it. As sudy, #éine subject to all the influences, justified anad,
present in the system. In this way, law reviewadiand faculty committee members are reflective of
the system, and its mixed motives.

A corollary to this hypothesis is that the inceaivexplanation is not wholly independent of anyhef
other explanations, but is a synthesis of them.uGhopresented as a part of the explanation, iés t
whole explanation with some of its parts left thet subparts. In part, then, this Comment’s prdgtd
tease out the constituent parts of the incentivasdrive these academic projects, the balancehafhnit

is not possible to discern.
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C. Evolutionary Theory and Replicatory Advantage

While the previous subparts focused on CBA’s rigabaitable to fac-
tors largely external to the idea itself, this sathgooks to concepts devel-
oped in the field of evolutionary biology to undersd the attributes of the
idea which predisposed it to success (defined &snarevalence) within the
academic community. The invocation of evolutionargtaphors to explain
the development of legal concepts has a rich arldpsdigreed history?®
and more recently, a small body of legal scholarsiais emerged that draws
on Oxford evolutionary biologist Richard Dawkingreept of “memes” to
understand how legal concepts evolve and compete aftention?®’
Dawkins’ memes are analogous to biological gened, las theory posits
that memetic ideas replicate and evolve accordinghé laws of natural
selectiort®® This subpart draws on one aspect of Dawkins’ thetmrmed
“replicatory advantage’® to help explain why CBA has been an adept war-
rior in the marketplace of ideas. Under the mempticadigm, ideas that
have a replicatory advantage will increase in pngidance over timé’°

266. Michael S. FriedThe Evolution of Legal Concepts: The Memetic Partpe 39 LRIMETRICS

J. 291, 303-04 (1999). John Henry Wigmore theorthed societal conditions should shape the devel-
opment of the law—that law evolves not toward aicdeal form, but adapts to prevailing societal &zc
Id. at 304. Holmes endorsed this view, arguing tHght felt necessities of the time’ shape a socet
legal system ‘a good deal more . . . than the gigdlo.” Id. (quoting O.WHOLMES, THE COMMON LAW

5 (M. Howe ed., 1963)). Arthur Corbin expanded thesis, arguing that, in addition to the societally
driven affects, variation among legal principle®ypded combatants in a “struggle [for life] among
competing ideas.”ld. (quoting Fredrich Kesslerthur Linton Corbin 78 YALE L.J. 517, 522-23
(1969)).

267. Thomas F. Cottelemes and Copyrigh80TuUL. L. REV. 331, 346 (2005But seeBrian Leiter

& Michael WeisbergWhy Evolutionary Biology is (So Far) Irrelevant taw (Univ. of Tex. Sch. of
Law Pub. Law & Legal Theory Working Paper Group, p&a No. 89), available at
http://papers.ssrn.com/sol3/papers.cfm?abstradd92i881.An idea may be a meme if (1) it is passed
vertically or horizontally (in the case of scholaideas, from professor to student, or professqrbdes-
sor, respectively), (2) it experiences variationident to transmission, and (3) all of this occirsa
social environmentCotter,supranote 267, at 338. There are several competing @iocs of what a
meme is, exactly. One definition holds that a mesnsubstrate neutral—memes “includ[e] ideas, the
brain structures that instantiate those ideas,biteaviours these brain structures produce, and thei
versions in books, recipes, maps and written mySic[d. at 340 (citing 8SAN BLACKMORE, THE
MEME MACHINE 66 (1999)), or “the sort of complex ideas thatnfothemselves intdistinct memorable
unitg,] . . . the smallest elements that replicate tbelres with reliability and fecundity[,]'{d. at 340
(quoting DANIEL C. DENNETT, DARWIN’'S DANGEROUSIDEA: EVOLUTION AND THE MEANINGS OF LIFE
344 (1995)), or quite authoritatively, “an elemefta culture that may be considered to be passdsyo
non-genetic means, esp. imitation[,Jitl. at 340 n.43 (quoting 3 XBORD ENGLISH DICTIONARY:
ADDITIONS SERIES 293 (Michael Proffitt ed., 1997)). Another viewgaes that memes do not include the
articles of transmission, but may be only a mept@nomenon—"“a unit of information residing in a
brain[.]” Id. at 340 (quoting RHARD DAWKINS, THE SELFISH GENE 109 (1976)). Another view still
argues the contrary conception: that memes are artyral, not mental phenomend. at 341. This
Comment will, for the sake of avoiding this philpbical debate, adopt the broadest conception, pre-
sented here first.

268. Cottersupranote 267, at 334. An attribute must meet sevenatlitions to be subject to natural
selection. First, the attribute must not be unifaomoss members of the population, and the vanatio
must be relevant to reproductive success—bearetisedtrait must vary in “fitness.” Friedupranote
240, at 293. Additionally, the attribute must beitable.|d.

269. Cottersupranote 267, at 337.

270 Id.
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Memes may create replicatory advantage by deveddigiood tricks™—
attributes that increase their chances of repligft Examples of good
tricks include: being genuinely useful to the agehtransmission, being
easily replicable or transmissible, being resonapparently valid or ele-
gant, or being transmitted by certain individualglely respected or ad-
mired?’”” Additionally, as a gene has a replicatory advamtégart of a
larger organism, a meme has an advantage if partroémeplex—memes
may be joined with other memes symbiotically, sticit the likelihood that
the entire memeplex will replicate is heighteAi€dviemes may also gain
replicatory advantage negatively, rather than pedit—a meme that di-
minishes the chances of replication of competingnete betters its own
replicative prospects” Significantly, memes naturally select without nec-
essary regard for the interests of their hosts—+thenan disseminatofé:

Cost-benefit analysis exhibits superior replicat@givantage, as it
enlists most of the good tricks to its advantd§&or example, the domi-
nance of law and economics lent apparent validitgdrly CBA scholar-
ship—CBA scholarship drew on principles which weakethe time, meeting
widespread acceptant@.Additionally, CBA is part of the memeplex (the
larger organism) of law and economics—the variczmemic analyses of
law add to each other's apparent validity, enhamceach individual
meme’s (here, CBA'’s) replicatory advantage. CB/Agplicatory advantage
was enhanced furthermore because, to lawyer-ecaimnCBA was an
elegant answer to the problems of regulatory gauere’’® Because of the
beneficial effects CBA could have on the careeraazdemics who wrote
about it, CBA enjoyed the replicatory advantagédeig genuinely useful
to its agents of transmissiéfi.Moreover, CBA employs the “good trick” of
terming competing models “irrational,” further enbang its replicatory

271  Id.at338-39.

272 Id.at 339.

273  Id. at 339-40. To draw on the truth of a cliché, ieisn example of the whole being greater
than the sum of its parts.

274 1d. at 340. One example of this phenomenon is relgimemes which contain inherent con-
demnation of religion-switchindd.

275  Id. Critics of CBA would no doubt seize on this poiatd a detailed look at whether CBA took
on “a mind of its own” would be very interestingitlis beyond the scope of this work.

276.  Some other “good tricks” are present, likeeeaf replicability, but would not give CBA a rela-
tive advantage over other ideas in the legal acgdem

277. See suprdarts Il & ll1.

278. Richard Posner has argued that politics playsignificant role in the transformation of legal
scholarship and his logic makes clear how CBA cdddseen as an elegant solutiBeePosner supra
note 20, at 765-66. After the attack of the legalists, but prior to the 1960s, law and legalésswere
not politically chargedid. at 766. However, beginning in the 1960s, the spatof opinion broadened,
and it became the case that two scholars reasdringthe same principles on the same issue would
reach diametric resultkd. at 766—67. It became apparent that legal reas@iorg could not resolve the
most contentious issuelsl. Interdisciplinary scholarship promised to add &jeotive way to resolve
these conflictsand in this regard CBA was an elegant solutionrtblgms which the Right and the Left,
or the Industrialists and the Environmentalistsldawt agree on—CBA offered a way to reach a result
justified by more than legal reasoning, which cdefad to either diametric positiolal.

279 See supr®&art IV.B.
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advantagé® Finally, the fundamental ideas underlying CBA dafship

were transmitted by individuals highly respected admiredt®* As such,

the memetic paradigm seems to hold explanatory pdhveugh as a justifi-
cation it seems to mix the good and the less good.

D. The “Tipping Point” Analytic: An Epidemic 1dé%

The legal academy is an environment in which direnslividuals and
occurrences continuously interject new ideas. Ssucd ideas meet steady,
consistent success, others quickly fade, andattiktrs enjoy abrupt ascen-
dancy to popularity and influené€. The foregoing subparts do not make
entirely clear why CBA was of the lattermost sdnt.order to understand
these different destinies, the Tipping Point anelyturges an understand-
ing of the lattermost subset of ideas—those méh wipularity and influ-
ence—as possessing particular traits of a “sogialeenic’—traits that do
not obtain within the other two subséts.

Epidemics, social or viral, “are a function of {people who transmit in-
fectious agents [(a virus or a viral idea)], theeatious agent itself, and the
environment in which the infectious agent is opamt®®® The people
whose efforts drive social epidemics are exceptionderms of “how so-

280. See supr&ubpart lIl.E.
281  See infranote 284.
282.  The material in this subpart draws on Maldladwell’s bookThe Tipping Pointwhich argues
that
the best way to understand the emergence of fasteénds, the ebb and flow of crime waves,
or . . . the transformation of unknown books in&stsellers, or the rise of teenage smoking,
or the phenonena of word of mouth, or any numbehefother mysterious changes that mark
everyday life is to think of them as epidemics.dsl@nd products and messages and behav-
iors spread just like viruses do.
MALCOM GLADWELL, THE TIPPING POINT 7 (2000).This subpart argues that CBA is one of the “other
mysterious changes” well understood as an acadepidemic—that the best way to understand the
academy'’s interest in CBA, is to understand it asdea that “spread just like [a] virus[]lt. This
Comment will refer to this way of thinking abouttbpread of ideas as the “Tipping Point” analytic.
There is a related idea in the academic literatureh might also have explanatory power. Cass Sun-
stein has theorized that the appearance, spreadlaiméte success or failure of academic fads @n b
explained by the phenomena of informational anditaonal cascadeSeeCass R. Sunsteirsupra
note 248. In Sunstein’s words:
Academics, like everyone else, are subjeatascade effectd hey start, join, and accelerate
bandwagons. More particularly, they are subje¢h&informational signalssent by the acts
and statements of others. They participate in iergdhe very signals to which they respond.
Academics, like everyone else, are also susceptibileereputational pressuresnposed by
the (perceived) beliefs of others. They responthése pressures, and by so doing, they help
to amplify them. It is for these reasons that fddshions, and bandwagon effects can be
found in academia, including the academic studpwf
Id. at 1251. He goes on to note that “[t]here is ea¢ipping point phenomenon here, in which a certain
pressure, from the perceived views of others, cadyre a sudden ‘rush’ toward a particular methodol
ogy or point of view."ld. at 1252 (citing GADWELL, supranote 277).
283  SeeGLADWELL, supranote 282, at 7-14.
284 See supraote 282.
285 Id.at9.
286  Id.at 18. Social epidemics are characterized by sudddroften chaotic changes from one state
to another.ld. at 7. Ideas that meet the two former fates laek iecessary requisites to be social
epidemicsSee id.
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ciable they are, or how energetic or knowledgeablmfluential [they are]
among their peers® Additionally, in order to create an epidemic, the
fectious idea must be resonant, and is often counteonventional wis-
dom?® Finally, social epidemics are strongly influendsdthe extant situa-
tion?**—situational variables enhance or diminish an isdeasonance, im-
pact, and participants’ interest in the id&sSmall change in one (or two or
three) of these areas can cause an epidemic tddipp-suddenly and un-
expectedly, rather than graduaify.

As Part | illustrated, CBA is an idea that cam@tominence suddenly;
this subpart argues that the Tipping Point analgaches much about why
the idea spread through the legal academy as-#wdity academics’ inter-
est in CBA reached a boil that continues to rolbs¥lobviously, the ana-
Iytic reinforces the importance of Executive Ord&;291. Whereas graphi-
cal representations make the correlation obvidwes Tipping Point analytic
emphasizes the causal relationship. Specificabgabse the Executive Or-
der had a marked effect on the environment in wiletigling CBA ideas
were operating, the Order increased the resonainaeadinterest in CBA
scholarship—Executive Order 12,291 affected thelaesc climate in such
a way that CBA scholarship was more likely to beeogpidemic than to
meet steady smoldering success or outright faffiirMoreover, the ana-
lytic underscores the importance of the propagatdrSBA scholarship—
prodigious, energetic and highly respected schaldass academic energy
helped CBA realize its potential as an epidemi@idénally, partially be-
cause they were, likBhe Regulation of Natural Monopolgontrary to con-
ventional wisdont?® partially because they were timely and contentfdts
and partially because they gave work to the newydéaveconomists who

287. Id.at 21. A related idea found in the literatureesnied the “great man” or “great woman” (or
“great men” or “great women”) theory. The argumeould be that CBA flourished because of the work
of a “great” personCf. Gazal-Ayal,supranote 246, at 789-90 n.5 (discussing (and dismi}ding
theory as an explanation for the spread of law ez@homics); Garoupa & Ulesupranote 170 (“An-
other theory that we sometimes hear is that laweogmhomics has prospered . . . because it has been
championed . . . by a great man or woman . . Qf).more fully:
The argument is that in any given time period them many scholarly innovations, only a
few of which survive. Those that survive typicaligve a noteworthy champion who, even if
he or she was not the originator, has recognized/étiue of the innovation and has thrown
his or her prestige and entrepreneurial abilitiekitd it. That champion may have taken the
time and effort to organize the scattered sticlkd lanranches of the innovation into a coherent
whole, thereby allowing others to see the innovatio its entirety and, not unimportantly,
enabling others to teach the new material.
Garoupa & Ulensupranote 170. This theory is fully consistent with (améght even be incorporated
into) the theory expressed here, as the TippingitPamnalytic rightly puts significant emphasis oreth
prominent persons who precipitate social epidemics.
288  SeeGLADWELL, supranote 282at 22—-25.
289  Id.at 26.
290  Id.at 25.
291 Id.at9, 18.
292. ltis interesting to note that the orderlfises well as its successor, met with “smoldersug-
cess,” not epidemic growtBedllustration accompanying Part IV.
293  See supr&ubpart IlI.D.
294 See supraote 260.
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were building the interdisciplinary field of law éreconomic$® CBA
scholarship’s attendant ideas were resonant.

Hence, applying the Tipping Poiahalytic, the best way to explain the
spread of CBA scholarship is to think of it as witlthat category of ideas
showing traits of a “social epidemic.” That the CBpidemic spread within
a “perfect storm” constituted of a hospitable eoninent (a regulatory state
required to conduct CBAs in conjunction with evengjor rule), energetic
and respected advocates (the prominent law andetos scholars), and a
highly, if primarily situationally, relevant idedelps explain the startling
quickness with which CBA scholarship spread af@g1t®°

V. CONCLUSION

Cost-benefit analysis has become a mainstay ofeadiadlegal dis-
course. As the federal government grew following Mew Deal, calls for
rationalized decisionmaking became louder, and RldRaagan capitalized
on those calls by campaigning on a deregulatortfgota in 1980. In at-
tempting to interject rationality into the fedeggvernment’s administrative
programs, Reagan’s Executive Order 12,291 requgsshcies to conduct a
cost-benefit analysis in conjunction with the compéation or promulgation
of all major rules. This new requirement occurredtemporaneously with
a paradigm shift that was taking place within tegal academy. Lawyers
and economists were coming together—indeed théndligtin was begin-
ning to blur—to address the systemic issues crdagdte regulatory state.
Prominent among these efforts were attempts tanipdi cost-benefit pro-
cedures to the realities of administrative goveceanThis new sub-
population of an increasingly interdisciplinary #g@cademy rose to meet
the legal, political and technical challenges pnése by ubiquitous cost-
benefit analysis.

This new genre of legal scholarship was not withaoitecedents and
would not have developed as it did subsequent ecliwe Order 12,291
were it not for the pioneering work done first iisaete doctrinal areas by
economists, and then by lawyer-economists attemptiraddress what they
identified as the broader systemic issues. Thedg legal scholars argued
that lawyers were uniquely situated to process @aitjue the distinctive
issues arising at the confluence of technocratanemic analysis, politi-
cally designed institutions, and legal modes ofrafi@+—the cost-benefit
analysis scholarship that followed Reagan’s ordefuestionably bore this
out.

Executive Orders alone, however, cannot fully expthe spread of,
and interest in, cost-benefit scholarship—the stashéxplanation for why
much of the legal academy has been fixated onlpasefit analysis is in-

295  See supraote 257 and accompanying text.
296  Seeid.
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adequate and incomplete. As Part IV showed, theldpment of law and
economics as a distinct interdisciplinary field lelea the flourish of cost-
benefit analysis scholarship that continues toptfesent. The rapid expan-
sion in the ranks of lawyers trained in economied aconomists trained in
law (and, indeed, a new generation trained in lad/@onomics) created a
supply of academics that were well prepared to talle rigorous interdis-
ciplinary work on cost-benefit analysis. The acd®mand created by
President Reagan’s executive order activated tba@ pf potential labor.
Together with the supply of suited academics, temahd for analysis of
regulatory cost-benefit analyses created a marketdst-benefit scholar-
ship.

The development of this market can be explainedhiee principal
ways. First, capable academics decided to writeiabost-benefit analysis
not only “because they could,” but also becausineif desire to capitalize
on the coincidence of their abilities and the solgeavailability. Specifi-
cally, this subject has been viewed favorably bghlpublishing outlets and
tenure committees, thus making cost-benefit amalgsielatively attractive
subject to one who is able. Academic disinterestssl and altruism, it
seems, do not fully explain scholars’ decisionsvtde about cost-benefit
analysis. But, then, neither does this incentstesy.

Second, cost-benefit analysis carries certaitstthat predisposed it to
success as an academic idea. Consequently, cusfitbenalysis enjoyed
superior replicatory advantage—to say nothing tissantive superiority—
along nearly every metric, and, therefore, reveabalf as an adept warrior
in the marketplace of ideas. The tendency of besifit analysis scholar-
ship to be advanced by some of the most well-résgeand lauded person-
alities in the academy, when combined with the 'glealistment of the full
panoply of “good tricks” meant that it did well the competition for aca-
demics’ attention. This success defined as pracales something alto-
gether different from success defined as truthis@éndtion which draws the
unjustifiability of the level of activity in thisiéld into relief.

Finally, the academy’s interest in cost-benefitlgsia was predisposed
to epidemical growth, which contributed to the degrtionality between
the actual incidence of cost-benefit analysis sofsbip and what the Ex-
ecutive Orders alone could (or should) explain.stelxenefit analysis was
resonant because it was timely, contentious, amiraxy to conventional
wisdom. This resonance meant cost-benefit anaheisthe potential for
epidemic growth, and the efforts of a number oflswedpected and ener-
getic scholars working in an environment hospitaloleepidemic spread
actualized this potential.

A number of other factors are certainly in playdat least one other
phenomenon operated to increase the prevalencestbenefit analysis as
such. “Cost-benefit analysis” became a term of commsage and under-
standing—it became a distinct lexical unit thatldoconvey a set of ideas
and ideals succinctly and precisely. That is, asisome of the rise of cost-
benefit analysis scholarship discussed in this Centris due merely to the



File: HardinMacro with changes Created on: 7/7/20083:00 PM Last Printed: 7/11/2008 1:41:00 PM

2008] Why Cost-Benefit Analysis? 45

term itself coming into vogue, and becoming commonsed—"cost-
benefit analysis” became part of the academic légaton, and scholars
used it for a number of purposes not directly eglatio the administrative
methodology. No doubt a term that respected acamesgent a great deal
of time and mental energy legitimizing began torgax legitimacy other
scholars were willing to capitalize on, even if yomb buttress their own
work in unrelated or loosely related areas.

Whatever else may be true, what is most clearas tlany of the best
and most creative minds in the legal academy weaerdto this particular
inquiry, and there is no question that it was tregstanding and innovative
personalities, working with an adept idea in a emive environment, that
did make all the difference.

Don Bradford Hardin, Jr.
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