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You are preparing to leave your‘ law ﬁ‘rm, but |
you would rather not go aylone.With whom at’ |
the firm can you sUggéstthe‘pc‘)ssibili:tiy ofa
coordinated departure? When can you have

such discussions?
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be apphcable as VVCH Thrs artlcle re :
th an ernphasrs on claims of breach of ﬁduaary duty.

When to Recruit Within the Firm

A leadlng case on the issuc of when a lawyer contemplatlng with-
drawal from a firm can recruit internally is Gibbs v. Breed, Abbott &

Morgan, 710 N.Y.S. 2d 578 (N.Y. App. Div. 2000). In that case, one
partner, Gibbs, became dissatisfied with his firm. Gibbs approached

“the orﬂy other active partner in the same department, Sheehan,

k to persuade him (successfully) to move with him. The five-judge

panel unanimously reversed the trial court’s finding that “Gibbs
breached any duty to the firm by discussing with Shechan a joint

“move to another firm.” However, the majority opinion stated that
“[plre-withdrawal recruitment of firm employees is generally allowed
only after the firm has been given notice of the lawyer’s intention
to withdraw.” The majority held that the pre-notice compilation
and sharing with prospective law firms of a list of department em-
ployees whom Gibbs and Sheehan wanted their new firm to recruit,
which included “confidential” compensation figures, was a breach
of fiduciary duty and remanded for a finding on damages.

Two judges dissented on the issue of employee recruitment:
Once it is recognized that partners in law firms do not
breach their duty to the other members of their firm by
speaking to colleagues about leavin’g\the firm, there is
no logic to prohibiting partners from inviting selected
employees to apply for a position at the new firm as
well, absent contractual obligations not at issue here.
Support staff, like clients, are not the exclusive property
of a firm with which they are afhiliated.

Moreover, the paramount concern of ensuring that clients are

, completely free to choose which firm will best serve them can be
' protected only if lawyers are able to take with them those willing
members of their legal team who have played an active and i impor-

_ tant role in the clients’ work. If departing partners are not free to

solicit the employees who have served their clients, those partners

~ may not be able to continue to offer the unhampered capabrhty to:

- serve those clients.
- Even accepting a duty not to engage in pre-notice recriitment,
however, the dissent fourid no evidence of any such recruitment:

- Finally, the dissent found that the compensation figures should not:
ol have been treated as a “trade secret” or “confidential matter.”.

A Leap of Falth

Aplanned departure may hlrrge on whether other key lawyers and

- ernployees will join. To require a departing lawyer to give notice

< the lawyer 0 chorce, where
- that the lawyer wlshes to leave. .

ate opportunity to convince

notlce can in theory put the

Wyer is requrred to work ata firm

It is important to ernphasrze two. pomts on whrch all of the -
judges in Gibbs agreed First, persuading a fellow partner in the
same department to take part in a coordinated withdrawal is not

- abreach of fiduciary duty. Second, pre-withdrawal recruitment of

lawyers and employees is sometimes allowed.

The second point is confirmed by Jacobv.: Norris; McLaughlin
& Marcus, 607 A.2d 142 (N.]. 1992), in which the court held
unenforceable a provision in a contract that creared a financial dis-
incentive against a departing shareholder of a law firm “solicit[ing]
other professional and/or paraprofessional emiployees of the [firm]
to engage in the practice of law with the departed Member.” This
provision, the court held, violated the rule of professional conduct
prohibiting all agreements that “restrict the rights of a lawyer to
practice....” The court reasoned: “The ‘practice of law’ consists not
only of lawyers” interactions with their clients, but also includes
their interactions with colleagues.”

It is unclear from the opinion whether the solicitation at issue
occurred before or after the departing lawyets announced their
intention to leave. The opinion says only that the departing law-
yers, two partners and one associate, took with them a number of
associates and a paralegal. Apparently, the plaintiffs in the case did
not allege a breach of fiduciary duty claim. Still, if public policy
(as embodied in the rules of professional conduct) renders void an
“anti-raiding” contractual provision, then it would seem to also
trump any common law fiduciary duty.

Further confirmation that pre-withdrawal-—indeed, pre-no=
tice—recruitment can be permissible is. provided by Appleton .
Bondurant & Appleton, PC, No. 04:1106, 2005WL3579087 (Va.
Cir. Ct. July'5,2005). There, a departing lawyer discussed starting a
new firm with his secretary and the firnt’s investigator before giving
the firm notice of his intended withdrawal. The two employees in
fact Jomed him, and the old firm leveled claims of breach of fidu-
ciary duty and tortious interference. After a bench trial, the court
explained that the dispositive question for both claims was whether
the departing lawyer’s conduct constituted a breach of the fiduciary
duty of loyalty. The court found no such breach because the discus-
sions took place after hours and away from the law firm’s ofﬁces
that on the case—specrhc analysrs requrred colrts rnay be sensitive
to the circurrrst'anees s‘ur‘roundingpre—notice coordination, as well

* as the substance of that coordination. -
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the paramount concern of-éthring'tlh-a‘t'

clients are completely free to choose which
firm will best serve them can be protected
only if lawyers are able to take with them
those willing members of their legal team
who have played an active and important
role in the clients’ work.

"‘beyond the law firm:
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( : 2006 Pro Bono Week:
'/ N\ Challenging Lawyers to Make a Difierence
| Ociober 16-20

36 OCTOBER 2006 -

Jit Whom Can the I.awyer Dlscuss

~ Departure?
- The first pomt of consensus from Gzébs——
;that recrumng a: close colleague is fair

-is confirmed by case law in a context
Brie’ﬂy',stated, an employeemay
d the group may debate ‘

- Whether to leave together. Such
dlscusuons are a normal’ part of

workplace intercourse. A breach of
'lkoyalty may ‘occur;. however, when
an about-to-leave employee targets
employees outside his normal circle
and uses his position to induce them
to defect.

Quality Sys., Inc. v. Warman, 132 E Supp.
2d 349, 354 (D. Md. 2001).

But friendship plainly does not define
thie outer boundary of permissible contacts
in the law firm context. Lawyers must be
free to recruit other lawyers and employees
working together on the same active matters.
Otherwise, dividing the team would likely
hurt client interests. In Lampert, Hausler ¢
Rodman v. Gallant, No. 031977BLS, 2005
WL 1009522, at *7-8 (Mass. Super. Apr.
4, 2005), for example, the court rejected a
breach of fiduciary duty claim based on a
partner’s coordinated activity with an associ-
ate in planning and preparing for a move.
The two lawyers “worked closely together”
in the same practice area.

A slightly more expansive view is to
include within the scope of permissible
recruitment all lawyers and employees who
have worked for a departing lawyer’s clients,
even if not currently doing such work. This
view is consistent with the analysis of the
dissenting judges in Gibbs: “If departing
partners are not free to solicit the employees
who have served their clients, those partners
may not be able to continue to offer the un-
hampered capability to serve those clients.”
710 N.Y.S:2d at 589.

The broadest view is that lawyers are free
to solicit all other lawyers and employees

k “of the ﬁrm from which they are departing.

That view is expressed by the Restatement

1 (T/?zm’) of the Law Governzng Lawyers
-~ (2001);

~ With respect to other firm lawyers
and employees, [lawyers] may plan




~firm prope‘ty ‘\rom 1ts premrses) or

' ~take other action detrlmental to the
: 1nterests of the ﬁrm orof chents, asrde‘, :

the ﬁrrn due to the1r departure.

“The broad view contained in the Restate-

ment anticipates and approves pre-notice
recruitment and coordination. App/etoh also
supports the view that the identity of the
individual'solicited does not matter. In the
case, the court grounded its holding solely
on the timing and location of discussions
without mentioning whether the solicited
individuals worked for the same clients
as the departing lawyer. (One of the two
individuals, however, was the secretary of

o clalmant 1dent1ﬁed no sp cific loss resulting
“from this alleged breach) And a lawyer or
:ernployee approached by a departing lawyer :
may have a duty to tell the firm about the

intended departure and solicitation.

Seek Independent Advice for
Uncharted Waters

This-article leads to several conclusrons
that lawyers in Hllinois should consider if
contemplating a move, despite a lack of
Illinois law.on point with respect to this
issue. First, recruiting firm lawyers and
employees after giving notice of withdrawal
is basically unrestricted, with th¢ exception
of using trade secrets, confidential infor-

does ‘not dlrectly 1mphcate chent sérvice

concerns and therefore should arguably be

: undertaken only after the departing lawyer

gives notice to-the firm. Because thereis so
much uncertainty in this area and so many

| different sources of ethical and legal rules,

a lawyer considering inviting others along
on a lateral move would be well-advised to
seck independent legal advice. W

Fredrick E, Vars is an associate at Miller Shak-
man & Beem LLP His practice includes all
aspects of civil litigation, with an emphasis on
legal malpractice.
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