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SECOND-ORDER PROOF RULES
Michael S. Pardo

Abstract

Proof rules in law dictate when facts have beengmoThey do so by
specifying a level of proof such as by a preponuegaf the evidence, by
clear and convincing evidence, or beyond a readeiaibt. The goals of
the rules are to minimize errors (accuracy) amalltecate the risk of error
fairly. | argue that the current rules fail to sethese two goals. Rather
than suggesting we abandon these well-entrencHes, fupropose and
argue for “second order” proof rules that will leetalign decision-making
with its goals by providing criteria for applyinbe current rules. The
second-order rules have the potential to improventy factual decision-
making at trial but also decisions implementinggedural rules that
depend on judgments about the “sufficiency of thilence.” These
procedural rules include summary judgment and juglgras a matter of
law in civil cases and sufficiency challenges bynanal defendants.
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I. INTRODUCTION

Proof rules in law specify when a disputed factlbesn proven. They
function as decision-making rules by instructingjs and judges when to
conclude, based on the evidence, that a fact has fn@ven. They carry
out this function by specifying a level or standafdproof: “beyond a
reasonable doubt,” “by a preponderance of the ecielé or “by clear and
convincing evidence™Although proof rules are the most familiar example
of decision rules in law, decision rules are naiitéd to proof rules and
are a pervasive feature of law in genéral.

Imposing general rules on decision-making reflgmbcy choices.
Rules are made, adopted, and justified for undeglsgasonsand in any
given case these reasons might be better servieghlagsing theule and
examining directly how the case fits with the reesolhe decision to
impose a rule, rather than simply appealing to tyag reasons, thus
must itself be justified. And a number of considierass may justifythis
decision, including: guiding, constraining, andiegshe decision-making
process, as well as providing authority to thesglidtionally proper
decisionmaket.These considerations underlie the proof rulesin |

Factual disputes inevitably involve decision-makargprs. How can
such errors be minimized? How should the risk ebrebe allocated
among the parties? These considerations may b le& worked out by
each judge or jury on a case-by-case basis orrttagybe the subject of
general rule§.The law adopts the latter strat€gys discussed more fully
below, the “preponderance” rule in civil cases esges a choice to treat

1. Nothing in my analysis depends on a distinckietween “rules” and “standards.” | use
“rule” to refer to any legal directive, includingrelctives that employ “standards.” Later in this
Article, | return to the rules-standards distinotibut only as a way of clarifying the analysis. In
short, nothing turns on a choice of lab&8seinfra Part IV.C.

2. See, e.gMitchell N. BermanConstitutional Decision Rule80 VA. L. Rev. 1 (2004)
(demonstrating the ubiquity of decision rules imstitutional law doctrine).

3. FREDERICKSCHAUER, PLAYING BY THE RULES: A PHILOSOPHICALEXAMINATION OF RULE-
BASED DECISIONMAKING IN LAW AND IN LIFE 135-66 (1991) (discussing the justifications for
adopting rules).

4. The decision to adopt a rule is thus itseBecbnd order” decision. Cass R. Sunstein &
Edna Ullman-MargalitSecond-Order Decision410 EHics 5, 7 (1999) (defining second-order
decisions as “decisions about the appropriateegtydor reducing the problems associated with
making a first-order decision.”). This Article Wipropose “second order” rules that apply to
already established first-order rules (which thdueseapply to first-order decisions).

5. Santosky v. Kramer, 455 U.S. 745, 757 (1983tqtdards of proof, like other
‘procedural due process rules|[,] are shaped bgigk®f error inherent in the truth-finding process
as applied to thgenerality of casesiot the rare exceptions.” Since the litigants tedfactfinder
must know at the outset of a given proceeding Hrisk of error will be allocated, the standard
of proof necessarily must be calibrated in advargeloting Mathews v. Eldridge, 424 U.S. 319,
344 (1976)))see alscALEX STEIN, FOUNDATIONS OFEVIDENCE LAwW Xi (Oxford University Press
2005) (“There is no moral, political, or economiastjification for authorizing individual
adjudicators . . . to allocate the risk of errottesy deem fit.”).
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parties roughly equally with regard to the riskeofor and to attempt to
minimize total error§.The “beyond a reasonable doubt” decision rule in
criminal cases—and to a lesser extent the “cledrcanvincing” rule in
civil cases—expresses a choice to allocate motheofisk of error (or
expected losses) away from defendants.

In this Article, | argue that the proof rules fenlserve their purported
goals concerning error minimization and allocatibptopose and argue
for a solution in the form of “second order” proofes. A second-order
proof rule instructs decisionmakers how to appisstforder” rules. Thus,
a second-order rule in this context instructs jsdged juries when to
conclude that a fact has been proven by a prepanderof the evidence,
by clear and convincing evidence, or beyond a restsle doubf.

The significance of second-order rules occurs anléwels. First, they
potentially improve fact-finding at trial by bettrgning conclusions with
the underlying goals of the proof rules. Second rthes also have wide-
ranging significance for procedural devices thagisshel on the sufficiency
of evidence. These devices include summary judgfhgmigment as a
matter of law in civil case$,and sufficiency challenges by criminal
defendantd® As discussed below, the standards for implemeritiege
civil and criminal procedural rules depend on thderlying proof rules.
Thus, by bringing clarity to the proof rules, trexend-order rules also
bring needed clarity to applications of these pdocal devices. The
second-order rules provide wide-ranging signifieaat the procedural
level by guiding and constraining decision-makimgahether parties get
to trial in the first place, whether verdicts wi# overturned or upheld, and

6. Therisk s allocated “roughly” equally becapsaintiffs bear the slightly additional risk
of cases ending in a “tie,” or cases in which thience is in equipoise. Alternatively, the
preponderance rule may be viewed as an attemptindmire the total expected costs of
adjudicative errorsSee generallypavid H. Kaye,Clarifying the Burden of Persuasion: What
Bayesian Decision Rules Do and Do Not, BdnT'L J.EVIDENCE & PROOF1 (1999) (adopting an
expected-losses approach to proof rules).

7. Anote on terminology may be helpful. As | its@ “second order” rule is simply a rule
that guides the application of another rule orsulemay do so in a variety of ways—for example,
by providing a rule for interpreting the underlyingle; by declaring some applications to be
legitimate or illegitimate; or by specifying who e®and does not possess authority to apply the
underlying rule. A second-order rule is thus magpeci#fic than a second-order decision. The
decision to adopt a rule in the first place manlsecond-order decisioBeeSunstein & Uliman-
Margalit,supranote 4, at 7. My use also differs from what LedrBayer has referred to as “second
order” evidence (i.e., propositions about eviderse@l ea BrilmayerSecond-Order Evidence and
Bayesian Logic66 B.U.L. Rev. 673, 673-74 (1986). My use also differs fromubke of “second
order” in the domain of logiSeeHerbert B. Endertorecond-order and Higher-order Login
STANFORD ENCYCLOPEDIA OFPHILOSOPHY (2009),available athttp://plato.stanford.edu/entries/
logic-higher-order/.

8. FED.R.Civ.P. 56.

9. FED.R.Civ. P. 50.

10. Fep.R.CRriM. P. 29; Jackson v. Virginia, 443 U.S. 307 (1979).
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whether a party’s constitutional rights are praect

This Article proceeds in five Parts. Part Il disses the goals and
functions of proof rules. Part lll demonstratesfdikires of current proof
rules in light of their goals. Part IV presents @et-order rules and
explains how they bring the first-order rules mmelwith these goals. Part vV
discusses how to operationalize the second-ordes it trial and for
sufficiency-of-the-evidence reviews. Part VI com#s with some
implications of the analysis.

[l. THE GOALS AND FUNCTIONS OFPROOFRULES

Decisions regarding factual disputes take placeeurdnditions of
uncertainty*? By dictating outcomes under these conditions, foroles
serve two functions: (1) to minimize total errorgertain types of errors,
and (2) to allocate the risk of erroneous decistuetsveen the partiés.
The first function fosters the fundamental goakdjudication: truth or
factual accuracy’ The second function fosters the goal of eitheatzjng
the risk of error among the parties or minimizihg tisk for one sid&

11. These rights include criminal defendants’ grmeess right that criminal convictions must
be supported by sufficient evidensegJackson443 U.S. at 319, and Seventh Amendment jury-
trial rights of civil litigants,seeU.S.CoNsT. amend. VII.

12. SeeMcCoRrMIcK ON EVIDENCE § 341 (John W. Strong ed., 5th ed. 1999) (1954 (*
lawsuit is essentially a search of probabilitiesnargin of error must be anticipated in any such
search. Mistakes will be made . . . .").

13. SeeSantosky v. Kramer, 455 U.S. 745, 755 (1982) @xjphg that proof rules involve
judgments about “the weight of the private and jaubterests affected” and “a societal judgment
about how the risk of error should be distributetieen the litigants”); Addington v. Texas, 441
U.S. 418, 423 (1979) (explaining that a proof figlerves to allocate the risk of error between the
litigants and to indicate the relative importanttaghed to the ultimate decisionliy; re Winship,
397 U.S. 358, 370 (1970) (Harlan, J., concurrireyp(aining that proof rules “reflect a very
fundamental assessment of the comparative soctd oberroneous factual determinations”). For
discussions of these functions, s@ei§, supranote 5, at 134; Michael L. DeKayhe Difference
Between Blackstone-Like Error Ratios and ProbatidiStandards of Proof21 Law & Soc.
INQUIRY 95, 125-26 (1996); David Hamétobabilistic Standards of Proof, Their Complements
and the Errors that are Expected to Flow from Théd.New ENG. L. J. 71 (2007); Erik Lillquist,
Recasting Reasonable Doubt: Decision Theory and/iiiaes of Variability 36 U.C.DAvIs L.
Rev. 85, 147-62 (2002); Neil Orloff & Jery Stedingek, Framework for Evaluating the
Preponderance-of-the-Evidence Standdr@1 U.PeNN. L. REv. 1159 (1983)see generalliKaye,
supranote 6 (conceptualizing proof rules in terms aékexpected losses).

14. SeeFeD.R.EviD. 102;see alsAVILLIAM TWINING, RETHINKING EVIDENCE: EXPLORATORY
Essays 73 (1994) (“Establishing the truth . . . is a re=a@y condition for achieving justice in
adjudication; incorrect results are one form ofitice.”). This role of proof rules is sometimes
overlooked when analyzing them, with focus directexte toward the distribution of errors or the
rate of certain types of errors (e.g., false catiis in criminal cases) rather than on the asitf
different types of accurate outcomes. For a disonssf this point in the criminal context, see
Ronald J. Allen & Larry Laudareadly Dilemmas65 Texas TECHL. Rev. 65, 75-80 (2008).

15. I distinguish the “functions” of proof rule®in their “goals.” The functions concern how
they operate to (or the means by which they) aehtbeir goalsSeePETER ACHINSTEIN, THE
NATURE OFEXPLANATION 280 (1983) (“Functions are intimately related td=af certain kinds, and



2009] SECOND-ORDERROOFRULES 1087

To illustrate these two functions, consider thdofeing simplified
example. Suppose Andy claims that he and Bettyeshiato a contract,
and she denies doing so. To resolve this disphadatv assigns the burden
of proof to one party—e.g., AndyHe must produce sufficient evidence to
support his claim, which is met by producing enoeglilence to satisfy
the burden of persuasidhTo meet the burden of persuasion, Andy must
satisfy the proof rule.

Now, suppose the proof rule requires that Andy ymsie the
decisionmaker to a level of “certainty.” Under thde, if there is any
doubt as to whether the parties entered into aacniAndy will lose. Any
uncertainty will therefore benefit Betty. Theraaiseciprocal relationship
between Andy and Betty—the harder it is for Andwia, the easier it is
for Betty to win, and vice versa. This reciproaationship illuminates the
first function of proof rules: allocating the riskerror. When Andy must
prove with certainty that a contract was made, ésdthe entire risk of
error. Because a decision when the evidence igtamcevill be for Betty,
an error in this case will favor Betty and go agaidindy® If the proof
burden lowers, Andy will bear less risk of errodaBetty will bear a
correspondingly greater amoufiBy lowering the burden the proof rule
requires, a decision may go against Betty even wheefacts are uncertain.

In addition to allocating risk, the second functadrecision rules is to
minimize total errors or certain types of erroraidihg the level of proof
for one party (e.g., Andy) has, other things b&iggal, the consequence of
lowering the risk of error for the other party (e.8etty). Thus, by
minimizing one type of error (e.g., false positivesich favor plaintiffs),
the level of proof ought to shift accordingly. Bgiyen the reciprocal
relationship, doing so will raise the likelihoodefors on the other side
(e.g., false negatives, which favor defendantsg. difoice among possible
decision rules will thus involve a choice of whetlome type of error
should be minimized at the expense of the dther.

the items to which functions are attributed are msea those ends.”).

16. Plaintiffs and prosecutors typically haveltheden of proof for the elements of claims or
crimes, and defendants typically have the burdgmradf for affirmative defenses.

17. John T. McNaughtoBurdens of Production of Evidence: A Function &f Burden of
Persuasion68 Harv. L. Rev. 1382, 1382 (1955).

18. Errors under this rule will be all false néges, i.e., failures to find a contract when one
was in fact made. A proof rule of “certainty” wouldhve the problematic consequences that
virtually no plaintiff could win in a civil case dnvirtually no criminal defendant could be
convicted. Under a “certainty” rule, the criminaldcivil litigation systems would fail; settlements
and plea bargains would break down; wrongs woutdeaighted; and the law would fail to deter.
A second option might be to hold off deciding ungéttainty is achieved; however, litigation (and
justice) requires that a relatively timely decismmmade, even in the face of factual uncertafaty.
decision not to decide is, in effect, a decisiontfe status quo.

19. Cruzan v. Missouri Dep’t of Health, 497 U.$12283 (1990) (“The more stringent the
burden of proof a party must bear, the more thety/fears the risk of an erroneous decision.”).

20. The choice among rules will therefore invabeane assessment of the costs or losses
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To minimize the total (expected) number of errting, decision rule
should require a finding for whichever side’s pisitis better supported
by the evidence. Assuming the evidence is a goddator of truth,
findings better supported by the evidence will progifewer overall errors
than reaching conclusions less supported by tlteaee. Decisionmakers
will “maximize the total number of correct decisgdoy treating their best
chances of arriving at the factually correct reasldecisive?!

The analysis thus far is subject to three limitagioFirst, the number
and types of errors produced will depend upon tamber of truly
deserving parties on each sfd€onsider two extreme examples. If every
plaintiff who went to trial deserved to win and gvdefendant deserved to
lose, then—regardless of the proof rule—the onlspme errors would be
erroneous findings for defendants. Likewise, if @iininal defendants
were in fact guilty, then the possible errors wagddn one direction only.
The actual number of errors will depend as an angpimatter on the ratio
of deserving plaintiffs and defendants. Secondntinaber and types of
errors will depend on the quality of the evidentiate on which decisions
are madé® If the evidence is either so poor or systematjcsilewed in
favor of one side, then this may affect both thenbar and types of errors.
Finally, if evidence is significantly misinterpretby decisionmakers, then
this could likewise alter the number and typesraodrs.

Different proof rules express different policy mefnces with regard to
error allocation and error minimization. The demsrule in civil cases of

associated with different types of errors. As &esHarlan explained ilm re Winship

If, for example, the standard of proof for a crialitrial were a preponderance of
the evidence rather than proof beyond a reasordtlét, there would be a
smaller risk of factual errors that result in fregeguilty persons, but a far greater
risk of factual errors that result in convictingtimnocent. Because the standard of
proof affects the comparative frequency of thegeties of erroneous outcomes,
the choice of the standard to be applied in aqadi kind of litigation should, in

a rational world, reflect an assessment of the @vatjve social disutility of each.

397 U.S. 358, 371 (1970) (Harlan, J., concurring).
21. SeeSTEIN, supranote 5, at 144. Stein explains:

[T]he error-minimizing objective treats every erax a fixed disutility unit).
Consequently, there is no difference between ethmsharm defendants (false
positives) and errors that harm claimants or pratses (false negatives). Under
this assumption, utility demands that a party whease has a probability P
prevails wheneverd®> (1-P), that is whenever P > 0.5.

STEIN, supranote 5, at 143-44.

22. See LARRY LAUDAN, TRUTH, ERROR AND CRIMINAL LAW: AN ESSAY IN LEGAL
EpisTEMOLOGY 73 (Cambridge University Press 2006) (arguing ttta ratio of errors in real
trials” depends on “[t]he distribution of truly innent and truly guilty defendants who go to trjal.”
see alsdRonald J. AllenRationality, Algorithms, and Juridical Proof: A Riminary Inquiry, 1
INT'L J.EVIDENCE & PROOF254, 255 (1997).

23. SeelAUDAN, supranote 22, at 73.
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a “preponderance of the evidence” reflects theepegice for treating
plaintiffs and defendants roughly equally with nei@ error allocation. As
the Supreme Court has explained, “the preponderafittes-evidence
standard results in a roughly equal allocatiorhefrisk of error between
litigants,?* noting that “[a]ny other standard expresses a&peate for one
side’s interests:” This further reflects the view that the importanceost
of an error against one side is roughly equivalerdan error against the
other side€® Given the above limitations, however, we do nobwn
whether the rule will in fact equalize errors (oeit costs). In the absence
of this information, the preponderance rule exmssthe important
procedural value of treating the parties equalthastart of the proce$s.
Moreover, subject to the above limitations, thepprelerance rule also
will minimize total errors®

The proof rule in criminal cases of “beyond a remdie doubt”
(BARD) reflects a preference for protecting criminefendants with
regard to the risk of error. By requiring that fh®secution prove each
element of a crime BARD, the prosecution beargatgr risk of error than
civil plaintiffs under the preponderance ralélhis greater risk includes
any situation in which an element has been proyendreponderance, but

24. Grogan v. Garner, 498 U.S. 279, 286 (1991g<imming that this rule applies in civil
actions unless “particularly important individuaterests or rights are at stake”) (internal citaio
omitted).

25. Herman & Maclean v. Huddleston, 459 U.S. 3r8) (1983).

26. In re Winship, 379 U.S. 358, 371 (1970) (Harlan, J.,azoring) (“In a civil suit between
two private parties for money damages, for exampdeyiew it as no more serious in general for
there to be an erroneous verdict in the defend&atts than for there to be an erroneous verdict in
the plaintiff's favor.”). This equalizing functiooan be conceived of in terms of equalizing the
number of errorssee generallreIN, supranote 5 (conceiving an equalizing function in tehs
equalizing the number of errors), or in terms afi@izing error costsseeDavid Kaye,Naked
Statistical Evidence89 YALE L.J. 601, 604—-06 (1980) (reviewing ISHAEL FINKELSTEIN,
QUANTITATIVE METHODS INLAW: STUDIES IN APPLICATION OFMATHEMATICAL PROBABILITY AND
STATISTICS TOLEGAL PROBLEMS (1978)).

27. SeeRonald J. AllenBurdens of Proof, Ambiguity, and Uncertainty in Mad Legal
Discourse 17 Harv. J.L. & PuB. PoL'y. 627, 633—34 (1994) (“the typical civil case inwed a
contest between two indistinguishable parties vyrgr some good, and there is no reason in
advance to favor one party or the other. We thrigesto treat them equally by making errors
against them in a roughly symmetrical fashion.”pnBld J. Allen,The Error of Expected Loss
Minimization 2 Law PrRoBABILITY & RISk 1, 4 (2003) (“[T]he preponderance rule manifelis t
general social policy to be fair and evenhandaltihe parties, as jurors standardly are expjicitl
instructed, and equal treatment is incontrovertiig critical component of fairness.”). On the role
of equality in procedural justice, see Lawrenc&Blum,Procedural Justice78 S.CAL. L. Rev.
181, 286—-89 (2004).

28. SeeSTEIN, supranote 5.

29. Addington v. Texas, 441 U.S. 418, 423-24 (3978 the administration of criminal
justice, our society imposes almost the entire ofskrror upon itself. This is accomplished by
requiring under the Due Process Clause that thie ptave the guilt of an accused beyond a
reasonable doubt.”).
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not BARD; rather than convict and risk an erronegusaviction, an
acquittal is required. This asymmetry expressed,isnustified by, the
belief that the importance or cost of a false coten is much greater than
a false acquittal’

A third decision rule is proof by “clear and conesiimg evidence.” This
rule requires an “intermediate standard of proofétween the
preponderance rule and the BARD rillelt creates an asymmetry
regarding the risk of error, favoring defendantsrgaaintiffs, but not as
asymmetrical as under the BARD rule. The additiorsid of error borne
by plaintiffs occurs whenever a proposition is oWy a preponderance
but not by clear and convincing eviderié&his decision rule applies in
civil cases in which errors going against defenslané considered to be
more important or costly than errors favoring defemts® For example,
the clear-and-convincing rule applies in cases linmg fraud?* civil
commitment® deportatior’’ denaturalizatiori’ termination of parental
rights®® decisions to terminate lif€,and freedom of speeéh.

| conclude this Part by considering briefly the gb8ity of leaving the
choice of particular proof rules to decisionmakierparticular case®.
This option would inject further uncertainty inteetproof process, and it
would lead to unjust consequences. It would allogvrisk of error to be
allocated unfairly in a given case (e.g., a ruedothan the preponderance
rule) and inconsistently among cases (e.g., ahigleer than BARD in a

30. InreWinship, 397 U.S. 358, 372 (“[W]e do not view tleeisl disutility of convicting an
innocent man as equivalent to the disutility ofu#ttng someone who is guilty.”); MCORMICK,
supranote 12, § 341 (“[T]he courts may have increabeddtal number of mistaken decisions in
criminal cases, but with the worthy goal of deciegghe number of one kind of mistake—
conviction of the innocent.”).

31. SeeSantosky v. Kramer, 455 U.S. 745, 756 (1982).

32. SeeJohn KaplanDecision Theory and the Factfinding Proce®3 SaN. L. Rev. 1065,
1072-73 (1968). But, by contrast, plaintiffs noden bear the risk of error that is borne by the
prosecution in criminal cases for propositions proby clear and convincing evidence but not
BARD.

33. Addington 441 U.S. at 424 (“[T]his Court has used the ‘clamequivocal and
convincing’ standard of proof to protect particlifamportant individual interests in various civil
cases.”).

34. See, e.g.Thorne v. Commissioner, 99 T.C. 67, 87 (1992).

35. See Addingtam41 U.S. at 424.

36. SeeWoodby v. INS, 385 U.S. 276, 285-86 (1966).

37. SeeSchneiderman v. United States, 320 U.S. 118, 1581543).

38. SeeSantosky v. Kramer, 455 U.S. 745, 769 (1982).

39. SeeCruzan v. Missouri Dep’t of Health, 497 U.S. 266521990).

40. SeeN.Y. Times Co. v. Sullivan, 376 U.S. 254, 285-86864).

41. Professors Dale Nance and Erik Lillquist haaeh suggested that the proof rules may
still allow jurors to adjust the level proof ona@se-by-case basis. Lillquistipranote 13, at 147—
62; Dale A. Nance:vidential Completeness and the Burden of Bré®@tHasTiNGsL.J. 621, 624
(1998) (noting this is not “part of the standartempretation”).
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similar case}? The U.S. Supreme Court has therefore rejectedftisn,
explaining that:

this Court never has approved case-by-case detationrof
the propestandard of proof for a given proceeding.
Standards of proof, like other “procedural duecpss rules,
are shaped by the risk of error inherent in théhtfunding
process as applied to tlyenerality of casesnot the rare
exceptions.” Since the litigants and the factfinaeist know
at the outset of a given proceeding how the risgir will
be allocated, the standard of proof necessarilyt nbes
calibrated in advanc®.

[ll. THE FAILURES OFFIRST-ORDERPROOFRULES

Proof rules dictate when a fact has been préVand these conclusions
ought to foster the underlying goals expressedchbyrtiles. These goals
include policy choices regarding accuracy (erromimization) and
fairness (error allocation). Current proof rules-egwnderance, BARD,
and clear-and-convincing—fail to guide and consti@ecision-making
consistent with these goals. These failures createlems for decision-
making at trial.

Less obvious, but perhaps more wide-ranging, tfaglsees also create
problems for various procedural devices that reguidgments about the
sufficiency of evidence. These devices include samrjudgmerit and
judgment as a matter of I4%n civil cases and defendant challenges to the
sufficiency of the evidence in criminal cadéss will be explained below,
failures of the proof rules contribute to problemagarding whether parties
will get to trial in the first place, whether paudiar verdicts will be upheld
or overturned, and whether civil parties’ and criali defendants’
constitutional rights will be protected. In thisrRafirst discuss the proof
rules and fact-finding at trial and then discussrteffects on procedural
devices.

A. Preponderance of the Evidence

The phrase “preponderance of the evidence” is amoig The word
“preponderance” refers to a superiority of somelkiyut it may refer to a
superiority of weight, power, importance, strength,quantity’® “The

42. SeeSTEIN, supranote 5.

43. Santosky455 U.S. at 757g0otingMathews v. Eldridge, 424 U.S. 319, 344 (1976)).
44. 1d.

45. FED.R.Civ.P. 56.

46. FED.R.Civ. P. 50.

47. Jackson v. Virginia, 443 U.S. 307, 314-18 @9¥FeD. R.CRIM. P. 29.

48. Merriam Webster defines “preponderance” asstgperiority in weight, power,
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prevailing view” of the preponderance rule requitbe jury to be
“persuaded that the points to be proved are maregtly so than not®
Moreover, “[w]hat counts is not the volume of ewide but quality.*
Jury instructions typically direct jurors to cortsile degree to which they
are persuaded that the facts are true. Consider éwamples:
preponderance requires “belief that what is sotglite proved is more
likely true than not™ and that jurors “must be persuaded that it is more
probably true than not trué®

These instructions lead to two problems. Firslingljurors to decide
that a fact has been proven when they are “persliaidébelieve” that a
proposition is more likely true than not, failsgovide an%/ guidance on
when such conclusions are warrartteded on the evidend&Jurors may
be persuaded that certain propositions are moedylikue than not for
completely irrational and unwarranted reasons orréasons having
nothing to do with the evidence. A rule that tusoely on the subjective
beliefs of decisionmakers is unlikely to either mize errors or distribute
the risk of error roughly evenly among the partiesleed, a rule that
instructs decisionmakers to draw conclusions thay already believe,
after observing the evidence, may function simylémlno rule at all. Nor
does simJon telling jurors to “consider all the @emce” alleviate this
problem>* In the absence of guidance on how to consideetigence,

importance, or strength” and “a superiority or esscén number or quantity.3ee MERRIAM
WEBSTERONLINE DICTIONARY, available athttp://www.merriam-webster.com/dictionary/prepon
derancesee alsdOxFORD ENGLISH DICTIONARY 2d. V. VII 378 (defining “preponderance” as “1.
The fact of exceeding in weight; greater heavirigss.

49. HRISTOPHERB. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE § 3.3 (2d. ed. 2003).

50. Id.

51. KevINF.O’'MALLEY ET AL., FEDERAL JURY PRACTICE AND INSTRUCTIONSS 104.01 (5th ed.
2000).

52. FEDERAL CIVIL JURY INSTRUCTIONS OF THESEVENTH CIRCUIT 34 (2005).

53. Further instructions to decide based soleltherformal evidence also fail to provide this
guidance. First, it is impossible for jurors to dranferences from the formal evidence without
relying on their background knowledge, beliefs, asdumptions as well as the formal evidence.
Second, instructions to decide based on the evadéaaot give any guidance on what to do with
that evidence.

54. Toillustrate these points, consider the faitg dialog between the law personified and
an earnest, intelligent juror attempting to apply tule:

The Law: You must find for the plaintiff if the piiff proves the disputed fact by
a preponderance of the evidence.

The Juror: Ok, so how do | determine that?

The Law: When you are persuaded that the fact i® tikeely true than not.

The Juror: Ok, great, so how do | determine that?

The Law: Consider all of the evidence.
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nothing in the rule helps to separate warranted andarranted

conclusions. This is a problem because proof ratesuld help guide

decisionmakers to a conclusidhAt the crucial point of moving from
evidence to a conclusion, the preponderance raletedecisionmakers
with their own subjective beliefs. The rule oughptovide some guidance
as to what conclusions are warranted and unwadapésed on the
evidence.

The second problem with the preponderance rulentsiguity in the
phrases “more likely than not” and “more probablkentnot.” This aspect
of the rule calls for a comparison of some kind,ibis not clear exactly
what is to be compared. It might mean the likelth@d the plaintiff's
factual allegations versus the negation of thoksgafions, or it might
mean the likelihood of the plaintiff's allegatiomnersus the likelihood of
the defendant’s alternative allegations. The firstrpretation appears to
better fit the instruction®, but it fails with regard to the goals of error
minimization and allocation. If the plaintiff mystove that some facx; is
more probable than its negatiorgt-X then the plaintiff should have to
show not only the probability that the state of weld is such thaX is
true, but also the probability of every other pbkesstate of the world in
which X is not true’” This would mean that in order to prevail, plaifstif
would have to disprove (or demonstrate the lowlilic®d of) each of the
virtually limitless number of ways the world coulchve been at the
relevant time. This would be a virtually impossitdsk, and thus, absent
conclusive proof, plaintiffs would lose. This woudthinly be inconsistent
with the goals of the preponderance rule, and $bbuse comparison with
the defendant’s case is necessary.

The Juror: Ok, so I'm considering all of the evidennow when should | be
persuaded that the fact is more likely true that? no

The Law: Um . ..
The Juror: Well?

And here the discussion ends. Further instructionkecide “carefully” and “deliberately” would
also fail to provide the necessary guidance.

55. SeelAuDAN, supranote 22, at 31. The need for this guidance ighotit mistrust of the
jury; itis about providing the jury with sufficiemformation to draw conclusions in ways likely to
foster the goals of the proof rules.

56. Seesupranotes 49-52 and accompanying tege alsdVIUELLER & KIRKPATRICK, supra
note 49, 8§ 3.3 (“Preponderance is not a comparatandard: The question is not whether
plaintiff's case is better than defendant’s but thieethe evidence makes the points that the pfainti
must prove more probably true than not.”).

57. SeeDouGLAS WALTON, ABDUCTIVE REASONING 277 n.6 (2004) (“To say a statement is
improbable means that it is unlikely that it isetru. . . This notion is based . . . on placing the
statement as one in a set of statements that@epémdent of each other and that together exhaust a
set of outcomes.”).
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In order to facilitate the goals of the prepondeearule, the plaintiff
ought to prevail whenever the likelihood of hiseghtions exceeds that of
the defendant’s. Finding for plaintiffs when thaeitegations are more
likely true will, other things being equal, miningizrrors. Moreover,
finding for plaintiffs under these circumstancds@dtes the risk of error
evenly—going against whichever party fails to offee more likely
allegations (whichex antemay be either plaintiff or defendant). By
contrast, a rule that declares defendants showdaprin situations in
which the likelihood of a defendant’s allegation l@ver than the
likelihood of the plaintiff's allegation is incorgtent with the goals of the
rule. To the extent the preponderance rule ispnééed in ways that ignore
this comparative aspect, it fails.

B. Beyond a Reasonable Doubt

The BARD rule faces similar problems. Although fitesecution is
constitutionally required to prove each elementaotrime BARD>®
conveying this rule’s requirements to jurors has/pn to be notoriously
difficult.

Many interpretations of the BARD rule are incoraisgtwith its goals—
most importantly, reducing the risk of error foinesinal defendants.
Similar to the preponderance rule, the most sedefect is a focus on the
decisionmakers’ subjective beliefs—rather thaneatures of the evidence
that would justify decisions—in trying to separateasonable and
unreasonable doubts. Consider four examples. saste jury instructions
define BARD as requiring the kind of certainty reegd for making
important decisions in one’s lif8 But many important decisions made in
life (jobs, medical procedures, relationships,)este undertaken even
though one may have considerable doubts, and smmrs jare more risk
averse than others. Second, reasonable doubtsrastisies defined as
those that would cause a prudent person to hesaaaet®® But even

58. In re Winship, 397 U.S. 358, 368 (1970).

59. See, e.g.SXTH CIRcUIT PATTERN CRIMINAL JURY INSTRUCTIONS1.03 (2005) (defining
BARD as “proof which is so convincing that you wdulot hesitate to rely and act on it in making
the most important decisions in your own liveshelkind of certainty required under BARD is
sometimes described as a “moral certainty” in josfructionsSee, e.g.Victor v. Nebraska, 511
U.S. 1, 10-17 (1994) (upholding a “moral certainiyStruction). This notion is likely to be
misleading to jurors because it is a vestige fremeateenth- and eighteenth-century epistemology,
meaning something like beliefs that are “firm aettled truths, supported by multiple lines of
evidence and testimony.’AUDAN, supranote 22, at 33;e® alsdBarbara J. ShapirtTo a Moral
Certainty”: Theories of Knowledge and American &3ril600-185038 HasTINGSL.J. 153 (1986)
(discussing the emergence and history of the cdpcep

60. See, e.gVictor v. Nebraska, 511 U.S. 1, 20 (1994) (uph@jdnstruction and approving
of the definition of BARD as “a doubt that wouldus® a reasonable person to hesitate to act”).
Although similar to the moral-certainty instructjcthis definition differs in that it relies on the
inclinations of a more objective “reasonable petsamile the first appears to refer to each juror’s
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prudent people sometimes act despite these dolibis], jurors are
sometimes told that they must have “an abiding mtion” of the
defendant’s guilt® But, as Professor Larry Laudan has argued, this is
either incoherent or wholly subjectiV&lt is incoherent if it requires a truly
abidingconviction—which would persist over time—becausg®ejs give
their judgments about the defendant’s gafilthat time> Alternatively, it
may just be a strongly held belief, but a strornglid belief may exist even
when it is completely irrational or unsupported thg evidence. This
instruction does not tell jurors when they shouévé a strongly held
belief® Fourth, BARD is sometimes just considered to behigh
probability.” But there is no consensus as to what the probasiibuld
be’® and, more importantly, the determination of whethkas been met
would again involve subjective beli®fBecause any connection can exist
between subjective beliefs of decisionmakers ang tituth, these
interpretations of the rule cannot perform the 'mulerror-allocation
function based on a rational assessment of theevel

The U.S. Supreme Court has declared that due rdoes not require
that jurors receive a particular definition, or adgfinition at all, of
BARD.®® The purported rationale for this approach is thairs already
understand the notidfl. But strong empirical evidence suggests
otherwise’ There does not appear to be any stable, intuitiderstanding
of BARD shared by juries, or by judges: for exampleors and mock

own inclinations.

61. Id. at 14-15.

62. LauDAN, supranote 22, at 39.

63. LAUDAN, supranote 22, at 39. For example, jurors are not atkeelport later whether
they are still convinced the defendant is guilhaftis, whether their conviction wabiding).

64. LauDAN, supranote 22, at 39-40.

65. LAUDAN, supranote 22, at 44-47.

66. See, e.gUnited States v. Fatico, 458 F. Supp. 388, 41D.(EY. 1978) (describing poll
of judges: the range for BARD was from 76% to 95%)M.A. McCauliff, Burdens of Proof:
Degrees of Belief, Quanta of Evidence, or Constihati Guarantees?35 VAND. L. Rev. 1293,
1325 (1982) (describing poll of judges: 126 saghiprobability was at 90% or above, eleven said
at 75% or below, and one said at 50%); Rita Janmears& Linda MahanQuantifying Burdens of
Proof: A View from the Bench, the Jury, and thes€taom 5 Law & Soc'y Rev. 319 (1971)
(describing survey of judges based on a scald@0: the mean for high probability was 8.9; 63%
gave a level of 9.0 or below).

67. SeelLAUDAN, supranote 22, at 44—47.

68. Victor v. Nebraska, 511 U.S. 1, 5 (1994) ({&]Constitution does not require that any
particular form of words be used in advising they jof the government’s burden of proof.”).

69. SeePATTERN CRIMINAL FEDERAL JURY INSTRUCTIONS FOR THESEVENTH CIRCUIT 2.04
(“The phrase ‘reasonable doubt’ is self-explanatmy is its own best definition.’§ge alsdJnited
States v. Hall, 854 F.2d 1036, 1039 (7th Cir. 198@)]efinitions of reasonable doubt are
unhelpful to a jury.”).

70. For a useful general discussion of empiritaddture on BARD, see Lawrence M. Solan,
Refocusing the Burden of Proof in Criminal Casesng Doubt about Reasonable Dqut& Tex.

L. Rev. 105, 119-32 (1999).
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jurors have quantified the government’s burdenratied 61%" have
interpreted BARD to be less demanding than ther-@ad-convincing-
evidence rulé? and have expressed the idea that once there is som
evidence of guilt the defendant must persuadeuttyeof his innocencé’
Moreover, studies in which the common definitioh8ARD are varied,
typically produce vastly different conviction raféSurveys of judges also
suggest wide disagreement on the level of proafired by BARD’®
These difficulties suggest that BARD is an obscunelear idea—thus
making it difficult for the BARD rule to meet itsogls regarding error
minimization and allocation. Professor Laudan hattyadescribed the
current BARD rule as “grievously inadequate, detibely unclear, [and]
wholly subjective.”® He summarizes the failure of BARD as follows:

The most earnest jury, packed with twelve peopsérdas of
doing the right thing and eager to see that jussiclkone, are

left dangling with respect to how powerful a caseaquired
before they are entitled to affirm that they bedi¢he guilt of

the defendant beyond a reasonable doubt. In such
circumstances, simply muddling on is not an ativact
prospect”

These failures echo the failures of the preponderanie’®

C. Clear and Convincing Evidence

As an intermediate decision rule between the prég@mce and BARD
rules, the clear-and-convincing-evidence rule exhithe difficulties of
both. The decision rule requires a level of proofedemanding than the
preponderance rule but less demanding than BARIwever, given the
uncertainty surrounding the preponderance and BARE3, the clear-and-

71. Irwin A. Horowitz & Laird C. Kirkpatrick A Concept in Search of a Definition: The
Effects of Reasonable Doubt Instructions on Cetyairi Guilt Standards and Jury Verdic0)
LAaw & HuM. BEHAV. 655, 664 (1996).

72. Dorothy K. Kagehiro & W. Clark Stantdregal vs. Quantified Definitions of Standards
of Proof 9 Law & Hum. BEHAV. 159, 173 (1985).

73. Bradley Saxtorjow Well Do Jurors Understand Jury Instructions®iald Test Using
Real Juries and Real Trials in Wyomjr&8 LAND & WATER L. Rev. 59, 97 (1998).

74. SeeSolansupranote 70, at 119-32.

75. Seesupranote 66.

76. LauDAN, supranote 22, at 30.

77. LauDAN, supranote 22, at 31.

78. This is not to suggest that the rule, eveitsipresent manifestations, is not valuable
(when compared with having no rule at all). Jurdosappear to take proof rules seriously in
deliberations, and the rules, no doubt, influenome outcomesSee Andreas Glockner &
Christoph EngelCan We Trust Intuitive Jurors? An Experimental Ased23, MPI Preprints,
available athttp://ssrn.com/abstract=1307580. A rule may tsbrae positive effect and yet still
fail miserably at providing sufficient guidancenet its underlying goals.

79. Santosky v. Kramer, 455 U.S. 745, 756 (1982).
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convincing rule’s requirements are also difficaltdiscern.

Typical jury instructions define the rule as requar jurors to be
convinced that the fact at issue is “highly prolahle.”®® This articulation
fails to provide guidance to decisionmakers for te@sons. First, it is not
clear exactly when the threshold of “highly prohétilas been crossé&d.
The U.S. Supreme Court has acknowledged that ftfez@hce between a
preponderance of the evidence and proof beyondasonable doubt
probably is better understood than either of thenrdlation to the
intermediate standard of clear and convincing exdde®> Moreover, one
study suggests that the rule is neither intuitivelyvious nor well
understood: mock jurors have incorrectly interpadtee rule to require a
higher level of proof than under the BARD rifeSecond, and more
importantly, the proof rule directs decisionmak#&osfocus on their
subjective beliefs rather than on features of thdesmce. A juror could
believe a fact to be “highly probably” true for cplately irrational
reasons. A rule that turns solely on beliefs oigleamakers is not likely
to foster the rule’s normative godfs.

D. “Sufficiency of the Evidence”

For the reasons discussed above, the three comraohrples fail to
guide and constrain factual findings in ways tloatér the rules’ goals. A
number of procedural devices depend upon theselyimdeproof rules,
and thus problems with the proof rules create amidit problems with
these procedural devices. These devices includensynjudgment and
judgment as a matter of law (JMOL) in civil casesd acriminal
defendants’ challenges to the sufficiency of thielence.

In civil cases, summary judgment allows courtsdnder a pretrial
judgment against a party based on insufficientewig® and judgments
as a matter of law allow courts to render a judgragainst a party at trial
or after a jury’s verdict based on insufficientd=imce -’ For both motions,

80. See, e.g.PATTERN FEDERAL CIVIL JURY INSTRUCTIONS FOR THESEVENTH CIRCUIT 1.28
(defining “clear and convincing evidence” as “yduafe convinced that it is highly probable that it
is true”); see alsaVicCorMmICK, supranote 12, § 340 (approving of an instruction thmoims
jurors “that they must be persuaded that the tofithe contention is ‘highly probable™).

81. SeeMcCoRMICK, supranote 12, § 340.

82. Addington v. Texas, 441 U.S. 418, 425 (19@en the lack of clarity regarding the
other two rules, this says a lot!

83. SeeKagehiro & Stantonsupranote 72.

84. Seel AUDAN, supranote 22, at 1.

85. FED.R.Cwv.P. 56.

86. FED.R.Civ. P.50. Rule 50 provides for judgments as a maftew motions at triakee
Fep.R.Civ. P. 50(a), and for renewed motions after a jurytsliz, seeFep. R.Civ. P. 50(b). The
first motion corresponds to the previously labeteation for a “directed verdict,” and the second
corresponds to the previously labeled motion fadgjment notwithstanding the verdickéereD.
R.Civ. P.50,ADVISORY CoMM. NOTE TO1991AMEND.
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in order to determine whether evidence is sufficiem support a
conclusion, judges must determine what a “reasefidtt-finder could
conclude based on the evidefit&his latter determination depends on the
underlying decision rule—namely, could a reasondééesionmaker find a
particular fact at the level of proof required b tdecision rulé’ But,
because what is required by the decision ruledtean, what a reasonable
decisionmaker could conclude is likewise uncle&e Tincertainty at the
fact-finding level thus ramifies to judicial suffency-of-the-evidence
determinationg’

And it has ramified in significant ways. Applicati® of summary
judgment and judgment as a matter of law have ltbensubject of
sustained criticism because in the absence ofaa standard, courts are
free to generate unprincipled applicatih$rofessor Arthur Miller,
summing up the uncertainty of these standardseartipat “it is imperative
that the Supreme Court provide clarity rather theaving the matter
entirely to the genial anarchy of trial court distan.”* At the root of this
uncertainty is a failure to specify which jury ctusions are reasonable
and which are unreasonaBifeAnd this uncertainty follows from the
failures of the proof rules to dictate when thedewice warrants a
particular conclusion. Moreover, this line betweereasonable and an
unreasonable conclusion is not only of practicglontance, but also of
constitutional importance. A party’'s Seventh Amemmight to a jury
depends on whether a reasonable jury could firigsifavor>® Thus, the
uncertainty created by unclear proof rules crefatser uncertainty as to
whether parties’ constitutional rights are protdcte

87. Anderson v. Liberty Lobby, Inc., 477 U.S. 2280-56 (1986) (explaining that the
standard for both motions is whether “there carbbeone reasonable conclusionsge also
Reeves v. Sanderson Plumbing Prods., Inc., 530133%.149-50 (2000).

88. SeeAnderson477 U.S. at 252 (explaining that the reasonalrlegtandard “necessarily
implicates the substantive evidentiary standanorobf”).

89. SeeArthur R. Miller, The Pretrial Rush to Judgment: Are the “Litigati&xplosion,”
“Liability Crisis,” and Efficiency Cliches ErodingOur Day in Court and Jury Trial
Commitments?78 N.Y.U.L. Rev. 982, 1058 (2003) (“The reasonable-jury standaudifficult to
elaborate upon or further define, and judges hawekied a number of ‘buzzwords’ in struggling to
articulate and apply it."see alsd&uja ThomasThe Fallacy of Dispositive Procedyrs0 B.C. L.
Rev. 759 (2009) (criticizing the lack of clarity regiamg reasonable-jury tests).

90. See, e.gJohn Bronsteem\gainst Summary Judgmemb G0. WASH. L. Rev. 522, 542
(2007); Miller, supranote 89; Martin H. RedistSummary Judgment and the Vanishing Trial:
Implications of the Litigation Matrix57 SaN. L. Rev. 1329, 1330 (2005); Elizabeth Schneider,
The Dangers of Summary Judgment: Gender and Fe@eriéLitigation, 59 RUTGERSL. Rev. 705
(2007).

91. Miller, supranote 89, at 1134.

92. SeeThomassupranote 89.

93. Courts have the power to direct verdicts baseidsufficient evidence, but not when the
evidence is sufficient to support a reasonableyergict.SeeGalloway v. United States, 319 U.S.
372, 395 (1943); Baltimore & Carolina Line, Inc. Redman, 295 U.S. 654, 659—-61 (1935);
Gasoline Prods. Co. v. Champlin Ref. Co., 283 YR, 498 (1931).
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In criminal cases, defendants may likewise chaeranvictions based
on insufficient evidenc&: The standard depends on whether a reasonable
jury could find the defendant guilty BARD. lrackson v. Virginig® the
Court articulated the proper inquiry as “whethefteraviewing the
evidence in the light most favorable to the protieayanyrational trier of
fact could have found the essential elements ofctivme beyond a
reasonable doubf®

Despite the constitutional right of criminal defants to sufficiency
review in criminal cases, courts are quick to rulkdieamp convictions.
Judge Jon Newman has called for courts to takécsrity review more
seriously, noting that courts overturn convictiemssufficiency grounds
“very rarely,” and, even then, “they almost neversb by applying, in
explicit terms, the ‘reasonable doubt’ standafdHe explains that “on
those rare occasions when a federal appellate aocepts a claim that a
case should not have gone to a jury, it typicallysssimply that the
evidence is ‘insufficient[,]’ . . . that there is Bvidence at all to support a
necessary element” The lack of both serious review and explicit
reasoning can be traced to the proof rule. Becaliiee lack of criteria
establishing what would (and would not) be a reabanconclusion given
the evidence and the BARD rule, courts lack a vatzal through which
to make their reasoning explicit and to justifyitlteoubts and convictions
about what a reasonable jury could or must conclodeed on the
evidence”?

V. SECOND-ORDERRULES

In the absence of criteria for applying a first@rdule consistent with
its goals, a second-order rule may be desirabtgiide applicationd®
Second-order proof rules may be constructed basqatababilistic or
explanatorycriteria. These two possibilities arise from thegimal accounts
in evidence scholarship attempting to explain fster rules and their

94. FD.R.CRIM. P. 29; Jackson v. Virginia, 443 U.S. 307, 313(19%/9).

95. 443 U.S. 307 (1979).

96. Id. at 319(declaring that due process requires that convistimust be supported by
sufficient evidence to meet this standard).

97. Jon O. NewmarBeyond “Reasonable Doub68 N.Y.U.L. Rev. 979, 989 (1993).

98. Id.

99. Jackson v. Virginia443 U.S. 307 (1979), itself illustrates the peshl The defendant
was convicted of first-degree murder for shootinfemale acquaintancéd. at 309—10. He
admitted the shootingd. at 310. But first, he claimed that it was accid&rhen, he claimed that it
was self-defense; finally, he claimed that he wasttoxicated to form the requisite mens tda.
at 310. It appears to be an easy case given thlersé, and the Court agreed unanimously that
there was sufficient evidence to support Jacksoorwiction.ld. at 324, 326. But—and here is the
critical point—the Court fails to tell us exacthyhwthe evidence is sufficient and what might make
it insufficient. 1d.

100. SeeSunstein & Ullmann-Margalisupranote 4, at 7.
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implications'® Although | draw on aspects of these theoretical
discussions, | put them toward a different end.hBatthan merely
explaining first-order rules, | construct an aduhtl layer of rules to guide
and constrain the application of these rdf8dn this Part, | provide
content to second-order rules and explain theilytioal relationship with
first-order rules. In the next Part, | will discussther details of how to
operationalize second-order rules.

A. Failures of Probabilistic Second-Order Rules

The language of proof rules invites probabilistiterpretations. For
example, jury instructions for the preponderanckdear-and-convincing-
evidence rules emplolx language such as “more |ikehore probable **®
and “highly probably.*** One possibility for second-order rules is thus to
translate each decision rule into a more explaitimal value between 0
and 1 (with O representing certain falsity andriase truth): for example,
“preponderance” requires proof of a likelihood geedéhan 0.5; clear and
convincing requires proof beyond 0.75; and BARDuiezgs proof beyond
0.91% For the reasons discussed below, however, pratibisecond-
order rules would fail to guide and constrain decismaking in ways that
foster the underlying goals of the proof rules.

Before turning to these reasons, however, | briedite the important
value probabilistic interpretations serve in ilhasing the analytical
implications of proof rules. Consider the prepomaee rule as requiring
proof of “greater than 0.5” probability. This copti®n provides a useful
way to demonstrate how the rule functions with rdga error allocation.
When the probability of a disputed fact is 0.5 elow, the party with the
burden of proof will lose. So long as the probapik not 0, however, the
fact “not proved” might nevertheless be true, ahdst the verdict
erroneous. Likewise, any time the probability isager than 0.5, the party
with the burden of proof will win. So long as th@pability is less than 1,
however, the “proven” proposition might be falsedahus, the verdict

101. For examples of probabilistic accounts, Beestholarly sources citsdpranote 13. The
explanatory account is provided in Michael S. Pa&&dRonald J. AllenJuridical Proof and the
Best Explanation27 Law & PHIL. 223 (2008)SeeRonald J. Allen & Michael S. Parddhe
Problematic Value of Mathematical Models of Evidei36 JLEG. Stup. 107 (2007) (arguing that
formal modeling is of limited use in evaluating gh@bative value of legal evidence).

102. There is nmecessaryconnection between the theoretical accounts aconseorder
rules. One can, for example, accept a probabiltb&oretical account and reject probabilistic
second-order rules; likewise, one can accept thetioal value of explanatory second-order rules
while rejecting an explanatory theoretical accaefrthe underlying rules.

103. Seesupranotes 51-52 and accompanying text.

104. See supraote 80 and accompanying text.

105. SeeRichard S. BellDecision Theory and Due Process: A Critique of Swgpreme
Court's Lawmaking for Burdens of Proof8 J.CRiM. L. & CRIMINOLOGY 557, 574 (1987)
(referring to these numbers as “accepted transisitjo
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erroneous. The parties thus share roughly equatha risk of error in the
following sense: the party with the burden beaesrisk of error when the
probability is between 0 and 0.5 and the partyeuttthe burden bears the
risk when the probability is between 0.5 and 1.i&inilustrations may be
provided for error reduction and other decisiorsdf®

Notwithstanding these insights, probabilistic argewould fail to
provide effective second-order rules. Suppose seoater rules instructed
courts and jurors to employ the probabilistic valneted above (0.5, 0.75,
0.9) for the rules. Three main problems would pnttieese second-order
rules from alleviating the failures of the firstder rules-’

The first problem concerns the subjectivity of @bitity assessments.
Second-order rules may refer to decisionmakers'esdegof confidence or
certainty in the facts under dispute. If so, thelfbr the same reasons as
first-order rules. There is no reason to think tihegrees of certainty or
confidence are likely to be truth conducive: thegynbe irrational,
unreasonable, or have nothing to do with the exddemhere would thus
be no reason to think that these second-order vubesd achieve better
results regarding error allocation and error reidact-or example, in our
contract dispute between Andy and Betty, the seawddr rule would
allow any probabilistic assessment at all betweandl, regardless of the
evidence.

The second problem concerns the lack of objectiaistical data.
Probabilistic rules could perhaps be employed iysthat better achieved
their goals if conclusions based on the rules wenstrained by objective
probabilistic data, rather than subjective levélsastainty or confidence.
However, although statistical evidence is sometiavaslable for isolated
items of evidence, data regarding the vast majafitgvidence will be
lacking. Thus, conclusions will again collapse itite problems noted in
the previous paragraph. With our contract exangplen if some statistical
data is available (e.g., about the frequency ofilamtontracts), this
evidence must be combined with other non-quantédiedence in the case,
again licensing any assessment at all between a &fid

The third problem has to do with computational ctaxity. Even if we
had the data necessary to overcome these protderadditional problem
would prevent second-order rules from serving tgeals. Namely, the
number of calculations required of decisionmakesald quickly outstrip

106. For probabilistic accounts of error reductsse Hamegsupranote 13; Kayesupranote
6. For probabilistic accounts of decision ruled téocate the risk of error asymmetrically, see
Kaplan,supranote 32; Lillquistsupranote 13.

107. Additional problems for the probability appeh are mentioned in the notes.

108. Additional problems with quantified evidemsay include whether particular evidence is
a typical member of the class for which data idlabée, seeAllen & Pardo,supranote 101, and
the possibility of quantified evidence overwhelmimgn-quantified evidenceseelLawrence H.
Tribe, Trial by Mathematics: Precision and Ritual in thedal Process84 Harv. L. Rev. 1329,
1361 (1971).
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their capabilities. This is not just a point ab@ompetence regarding
statistical reasonint§™—it goes much deeper. For example, in our contract
example, calculating the probability based on jestpieces of evidence
would quickly outstrip the ability of decisionmakeo render a decisidn’

For these reasons, probabilistic second-order aresintenabl&:

B. Explanatory Second-Order Rules

Explanatory criteria provide more plausible seconder rules than
probability criteria. Under an explanatory accowftdecision rules,
propositions are considered proven, or not, basédw well they explain
the evidence and events under disptftéinder probability approaches,
decisionmakers infer conclusions based on how \ikelproposition
appears, given what is known about the evidéhc@he explanatory
approach reverses the inferential process. Undés #pproach,
decisionmakers infer conclusions based on how e&lh proposition, if
true, would explain the evidence.

Our contract-dispute example can illustrate théetdhce. Under a
probability approach, the decisionmaker assesseprtibability of each
element of a contract, given (or conditioned ughe)evidencé:* Under

109. SeeJonathan J. Koehlefhe Psychology of Numbers in the Courtroom: HoMédke
DNA-Match Statistics Seem Impressive or Insufficieés S.CaL. L. Rev. 1275, 1279-80 (2001)
(“Alarge body of research on statistical reasorsinggests that people have poor intuitions when it
comes to reasoning with statistics in general amenfsic science statistics in particular.”)
(collecting sources).

110. Ronald J. AllenConstitutional Adjudication, the Demands of Knowled and
Epistemological ModestB8 Nw. U. L. Rev. 436, 444 (1993).

Suppose there are only ten pieces of evidenceTo apply Bayes’ Theorem to
appraise the probability of that proposition beinge requires a thousand
computations. In the understated language of Gild@rman, “to be prepared for
twenty evidence propositions, one must record Aamiprobabilities. For thirty
evidence propositions, a billion probabilities aseded, and so forth.”

Id. (quoting Gilbert Harman, Change in View 26 (1989))

111. Moreover, even if each of these problemsd:bel solved, further analytical problems
remain for probabilistic rule§ee, e.gRonald J. Allen & Sarah A. JetBurdens of Proof in Civil
Cases: Algorithms vs. Explanatign2003 McH. St. L. Rev. 893 (2003) (discussing the
conjunction paradoxes).

112. SeePardo & Allen,supranote 101, at 229. Decision-making under the exgitany
account resembles the process of “inference tbéleexplanation” in the philosophy of science;
Gilbert HarmanThe Inference to the Best Explanati@d RHIL. REv. 88, 88—89 (1965)ee also
PETERLIPTON, INFERENCE TO THEBEST EXPLANATION (Routledge 2d ed. 2004); Paul R. Thagard,
Evaluating Explanations in Law, Science, and Evay/dfe 15 GJRRENTDIRECTIONSPSYCH. SCI.
141, 141 (2006).

113. This can be accomplished either by assigapr@bability to each atomic proposition or
to conjunctions of such propositions.

114. Under this approach, the probability would/enop or down based on the introduction of
each new item of relevant evidence.
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the explanatory approach, by contrast, the deaisader assesses whether
the existence (or nonexistence) of a contract beiplains the evidence
and disputed events than other competing explarat{e.g., that the
plaintiff is lying or mistaken). This decision-makj process occurs in two
steps: (1) identifying potential explanations, é3dselecting the one that
provides the best or better explanation. At th&t tep, decisionmakers
rely primarily on the parties to provide and franige potential
explanations® At the second step, a number of general critaaige
grounds to assess the strengths or weaknesseglahations. These
criteria include: consistency, simplicity, coherenwith background
beliefs, consilience (the extent to which many difiérent kinds of facts
are explained), and the absence of ad hoc prefifdeiest important to
this second step is its comparative nature. Exptamaare not the better or
best in isolation; they are better or worse as @ey to available
alternatives!’

Explanatory second-order rules avoid the problehad beleaguer
probabilistic second-order rules. First, althoudte tchoice among
competing explanations involves judgment by denisiakers, explanatory
inferences avoid the problem of pure subjectihigttaffects confidence-
based probability assessments. The choice amotapatipns depends on
objective features of the evidence, and thus egpteyrules can guide and
constrain decision-making based on these featGesond, explanatory
inferences avoid the need for statistical dataefzh item of evidence.
However, explanatory rules can incorporate andsasstatistical evidence
and combine it with non-quantified evidence in raightforward way;
with both kinds of evidence and their combinatithesinquiry is the same:
what would best explain it Finally, the lack of numerous calculations
with explanatory rules avoids the problem of comapiahal complexity.
Moreover, unlike probabilistic reasoning, jurorslgndges are already
familiar with, and generally good at, constructiagd evaluating

115. Legal factfinders, however, may develop thein explanations of the disputed events.
SeePardo & Allen,supranote 101, at 229.

116. SeeThagard,supranote 112, at 142. There is no general formula gorg¢hm for
combining these variables; rather, the presenceaoh tends to make an explanation better.
Moreover, for those inclined toward the probabitipproach, the explanatory considerations may
also be used to assign probabilities to the prdiposi at issue. Furthermore, probabilistic evidence
may itself be assessed based on the explanatoeyi@riNothing in the explanatory framework
precludes incorporating many of the benefits of phebabilistic approach, while avoiding its
defects. Pardo & Allersupranote 101, at 230.

117. Explanations are thus “contrastivBéeLipton, supranote 112, at 33 (“A contrastive
phenomenon consists of a fact and a foil, and éngesfact may have several different foils. We
may not explain why the leaves turn yellow in Noensimpliciter, but only for example why they
turn yellow in November rather than in Januarywby they turn yellow in November rather than
blue.”).

118. SeePardo & Allen,supranote 101, at 263 (discussing statistical evidamuger an
explanatory framework).
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explanationg®®

Given the underlying goals of the proof rules, Wwexplore the content
of explanatory second-order rules. Based on thealsy of error
minimization and allocation, the following secondler rules provide
criteria for applying the first-order proof rules:

First-Order Rule: A fact must be proven by a prefsyance
of the evidence.

Second-Order Rule: A fact is proven by a preponuraf
the evidence when the best explanation of the aceland
events in dispute includes this fact.

The second-order rule expresses the intuitive ndtiat of two or more
explanations the one that best or better explamstidence is more likely
to be true® Deciding based on explanatory criteria will, othleings
being equal, minimize errors and allocate the oisérror roughly evenly
between the parties by directing the decisionmakecompare the
contrasting explanations that favor each $fdeésor example, in our
contract dispute, Andy will have proven his claignabpreponderance of
the evidence if his explanatifibetter explains the evidence than Betty's
explanation.

First-Order Rule: A fact must be proven by clead an
convincing evidence.

Second Order Rule: A fact is proven by clear amid/owing
evidence when the explanation of the evidence gedts in
dispute that includes this fact is clearly and wiocingly
better than explanations that do not.

119. See, e.g NeIL VIDMAR & VALERIE P.HANS, AMERICAN JURIES. THE VERDICT 339-41
(2007). On the psychology of explanations more galye see Frank C. KeiExplanation and
Understanding 57 ANN. Rev. PsycH. 227, 247 (2006) (“The processes of constructind a
understanding explanations are intrinsic to ourtaidives from an early age.”); Tania Lombrozo,
The Structure and Function of Explanatipa® TRENDSCOGNITIVE ScI. 464, 468 (2006) (“The
predominance of explanation presents a challenggpioroaches to reasoning and inference that
focus exclusively on decontextualized statisticédlence.”).

120. The better explanation may, of course, turnto be false. But, likewise, the more
probable possibility may turn out to be false. Tikigist the problem of induction, and it does not
distinguish explanatory from probabilistic approash

121. Depending on the substantive law and howpdhnes frame the factual issues, the better
explanation may be general or disjunctive. Theaifes of explanations are discussed more fully
in the next Part, including how to incorporate &iddial explanations put forward by the parties or
formulated by the jurors themselves.

122. Andy’s explanation must include the legalredats—otherwise he will have failed to
state a claimSeeFeD. R.Civ. P. 12(b)(6).
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Because the quality of an explanation is an incboatf its likely truth,
this second-order rule requires better proof thateuthe preponderance
rule by requiring not only that the best explanatevor the party with the
burden of proof, but that this explanation be ¢je@nd convincingly better
than the opposing party’s. This rule thus allocatese of the risk of error
to the party with the burden of proof than under pheponderance rule.
For example, under this rule Andy’s explanation ldowow have to be
clearly and convincingly better than Betty’s.

First-Order Rule: A fact must be proven beyondesomable
doubt.

Second-Order Rule: A fact is proven beyond a reasien
doubt when there is a plausible explanation ofetfidence
and events in dispute that includes this factramglausible
explanation that does not include this fact.

This second-order rule allocates this risk evetnérnto the government
than the clear-and-convincing rule. The rule respithat the government
first provide a plausible explanation consisterthviihe defendant’s guilt
and then warrants a conviction unless there isaagtble explanation
consistent with innocencdd? The rule thus tracks the two conventional
ways in which a defendant may succeed at trial—tigcking the
government’s theory or by offering an alternatives @f his own. For
example, suppose now that Andy and Betty are botisgouted for
entering into an illegal contract. Under this rullee prosecution has
proven them guilty BARD if (1) the prosecution lpaevided a plausible
explanation of the evidence that includes the ettsnaf the crimeand(2)
Andy and Betty failed to offer an alternative plidales explanation of the
evidence which does not include one or more ofelkeenents. In other
words, they ought to be acquitted if either thespoution fails to provide a
plausible explanation or they offer a plausiblemiative.

C. Second-Order Rules or Second-Order Standards?

Second-order rules are meant to guide and consaphications of
first-order rules. Before discussing how to implamtnese rules in the
next Part, | conclude this Part with some genesdhits that further
elucidate the nature of second-order rules.

123. Under this rule, therefore, any close caltgarding the explanations should go to Betty.

124. SeeDouGLASWALTON, ABDUCTIVE REASONING 35 (2004) (“A plausible inference is one
that can be drawn from the given apparent factséase suggesting a particular conclusion that
seems to be true. Both a proposition and its negatin be plausible.”).
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One point of clarification is whether the rules ameant to be
mandatory or defeasible guidelines (or “rules afnti”).*?®> They are
meant to be mandatory and apply in all cases irchvfirst-order rules
apply. The rules could function merely as defeasgolidelines or rules of
thumb if, and only if, some other criteria coulceavde explanations. But
for this to be true, the criteria would have to stsw indicate that a worse
explanation is more likely to be true than a bedtex (and it would have to
do so without appealing to explanatory criteriajoldabilistic criteria
cannot serve this function, and it is not clear dige could. Thus, while
which explanatory criteria are salient in any given casgy differ, the
guality of explanationsontrolling the outcome ought to remain constant.

Crafting mandatory rules in this context servediti@nal justifications
for rules: guiding and constraining decisionmakersthe face of
uncertainty, easing decision-making, and locatimtp@rity in the proper
jurisdictional body™® Moreover, the lack of other criteria provides aere
deeper justification for mandatory rules. Given tilesence of other
criteria, there is no way to peer beyond the exgilans, as it were, and
determine the facts. Therefore, even though mandaties will create the
typical downside to rules—over- and under-incluse®s with regard to
their goal*—there is no way to appeal beyond the rules dir¢otthe
goals of error minimization and allocation in pewtar cases. In this
context, over- and under-inclusiveness meansihab(etimes the better
explanations will be poor indicators of truth, af} sometimes poor
explanations will be true. But in any given casédence suggesting that
either possibility is the case should be incorpadanto the explanation-
evaluation process itself and not serve as thes lbaisan appeal to other
criteria (for there are noné&¥®

A second point of clarification concerns whetheriiles should in fact
be labeled “rules” rather than “standards.” Thraugtthis Article | have
referred to proof rules broadly to mean any legegative (including
standards). Nothing in my discussion turns on th&ce of label. But,
given the prominence of the distinction, discusshegsecond-order rules
in terms of the distinction may help to furthercitiate them. Although the
second-order directives exhibit some “standards-blehavior, they appear
to more closely resemble “rules.” The standard-ikbavior they exhibit
includes that 1) there will be decisionmaker disorein choosing among

125. See SCHAUER, supra note 3, at 109 (defining a “rule of thumb” as “derdhat is
vulnerable to the inapplicability of its backgroujndtifications”).

126. Id. at 135-66.

127. 1d. at 31-34; Kathleen M. Sullivakprward: The Justices of Rules and Standafd6
HARv.L. Rev. 22, 58 (1992). Generally, a rule is over-inclasivhen it applies to cases that do not
fit with the reasons for the rule; a rule is unatezlusive when it fails to apply to cases that o f
with the reasons for the rulkel.

128. This problem can also be addressed with ailnilisy rules designed to control the
evidence on which decisions are made.
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competing explanations, and 2) the outcomes wilt albvays be
straightforward and determinate. To the extent thkgs and standards
comprise two poles of a continuum based on disoretand
determinateness, then perhaps the label “stanimwdirranted?

Two features, however, suggest that the label ™rute more
appropriate. First, the content of the directivedatermined ahead of time
rather than at the time of decisidfi$.Although what makes one
explanation better than another will vary from ctisease, thguality of
an explanationneeded to satisfy the ruleemains constant. Second,
standards allow for discretion in deciding casedaltiing back on their
underlying reasons, while rules may apply withoefierence to their
underlying reason§’ In the context of proof rules, these reasons aonce
error minimization and allocation. Because no otitéeria better serve
these reasons—and because it would be inapprofoiatact-finders to
make their own choices regarding these reasons-séwend-order
directives resemble rules rather than stand5fd3n this last point, the
second-order rules fit Professor Kathleen Sullisal@scription of a rule as
“a standard that has reached epistemic matufifyiri this context, the
epistemic maturity is recognizing that explanatoryeria are not only
relevant for applying decision rules, they are seagy.

V. OPERATIONALIZING SECOND-ORDERRULES

The practical value of second-order rules depemdsawv they may
potentially improve existing legal rules and prees. In this Part, | explore
these issues on two levels: fact-finding at tiéald procedural rules in civil
and criminal cases that require judgments about stificiency of
evidence.

A. Jury Instructions

Second-order rules are meant to improve factuakmecmaking by
bringing decisions in line with the underlying goaf proof rules. These
goals include minimizing errors and allocating tis& of error. Whether
the second-order rules would have the desiredtsffegarding these goals
is a complex empirical question. This question delgenot only on the
limitations noted earlier regarding proof rufé$put also on complex

129. Id.; see als@CHAUER, supranote 3, at 104 n.35 (rejecting “specificity” andjueness”
as criteria for distinguishing rules and standards)

130. Cf. Louis Kaplow,Rules Versus Standards: An Economic Analy9Duke L.J. 557,
560 (1992) (distinguishing rules and standardsdagséthe extent to which efforts to give content
to the law are undertaken before or after indivislaat”).

131. SeeScHAUER, supranote 3, at 73-76; Sullivasupranote 127, at 58.

132. Santosky v. Kramer, 455 U.S. 745, 754-55%)98

133. Sullivansupranote 127, at 62.

134. See supranotes 22—-23 and accompanying text.
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psychological questions regarding how jurors mighterstand and
implement second-order rules.In the absence of this information, the
conclusions below can be only tentative at bedisduss areas in which,
based on current empirical understanding of jureciglon-making,
second-order rules are more likely to improve denisnaking, and |
provide reasons to think the rules will guide dexis toward the rules’
underlying goals. | also note areas in which margidcal testing is
needed.

The success or failure of second-order rules wellehd on how jurors
(and judges) implement them. To understand this, niecessary to first
examine the psychology of juror decision-makinghi@ absence of such
rules. The best empirical model of juror psycholisgyhe story model**®
According to this well-confirméd’ model, jurors impose a narrative
structure on the evidence, attempting to orgarhieestvidence they hear
into coherent versions of events by using theikkemund knowledge
about analogous situations, generalizations abeuvorld in general, and
their assumptions about gaps in the evidéfitéfter constructing
narratives, jurors then decide which narrative coept based on three
criteria: coverage, coherence, and uniquefiddnally, jurors consider
verdict alternatives and match the narrative to wbedict categories,
choosing the best fit between narrative and verditegory**® As a
descriptive account of juror behavior, the storydeloprovides some
insight into where the second-order rules may beermnoless helpful.

One situation in which they may not add much inesleases under the
preponderance rule that depend on a choice betewrapeting detailed
explanations. According to the story model, juravastruct narratives to
explain the evidence before théfh.This suggests thalespiteclear
guidance from the preponderance rule, jurors aready drawing
conclusions in ways that are consistent with th@amnatory criteria in a
second-order preponderance rule. If this is sa théurther instruction
may do more harm than good if it creates more afuthan current
instructions. Alternatively, the instruction mayiddy for jurors that their
default decision-making process is a sound onegclwhay improve
deliberations and outcomes. This is an issue ik for more testing.

135. Kevin M. ClermontStandards of Proof Revisitéé,availableat http://ssrn.com/abstract
=1321029 (“The psychological mechanism for impletimenstandards of proof remains to be
discovered.”).

136. Nancy Pennington & Reid Hastfe Cognitive Model of Juror Decision Making: The
Story Model 13 G:rDOzOL. REV. 519, 520-21 (1991).

137. MDMAR & HANS, supranote 119, at 135 (“Many subsequent studies ave kent support
to the basic assumptions of the story model andredgd on its implications.”).

138. Pennington & Hastisupranote 136, at 523-25.

139. Pennington & Hastisupranote 136, at 527.

140. Pennington & Hastisupranote 136, at 529-30.

141. Pennington & Hastisupranote 136, at 521-22.
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Second-order rules may improve decisions undeptaponderance
rule, however, when cases depend on either gemeralisjunctive
explanations. Unlike detailed narratives or stgriesplanations can
sometimes be quite general. For example, in apsss loquitur case, an
explanation such as “the defendant did somethigijgently that caused
my injuries” may be a better explanation than tefeddant’s explanation,
and thus satisfy the proof rule—without any patacunarrative account
supporting the plaintift*> Second, unlike narratives or stories,
explanations can be disjunctive (that is, they rbaycomposed of
inconsistent possibilities). For example, if a cases reduced to liability
only if a stoplight were red—the explanatory pracesuld be reduced to a
choice between whether the light was red (explanatil) versus whether
the light was green or yellow (explanation #%)Or a case with five
distinct possibilities might be reduced to the miidi's explanation being
“A or B” and defendant’s being “C or D or E* The explanations for
comparison—whether general or specific, whethergudar or
disjunctive—would depend on the ways the parti@®sh to contrast the
evidence and the details that matter to the sutvsgdaw. As with general
explanations, choices among disjunctive explanatioray come out
differently under the proof rules than under tharysimodel. Outcomes
consistent with the proof rules will better serveit underlying goals, and
thus, the rules will improve decision-making if yheause jurors to draw
the conclusions they dictat&®. Further testing may be needed to see
whether the rules have this desired effect.

Second-order rules have the most potential to irgdecision-making
in cases in which the clear-and-convincing and BARIEs apply. In the
absence of these rules, jurors may be (consisteghttiae story model)
making decisions based on which side’s explanasidretter. If so, this
more closely resembles decision-making under tep@rderance rule.
Therefore, second-order rules may function by pugtecisions to better
accord with the asymmetrical allocation of erromnahated by the clear-
and-convincing and BARD rulé&® Moreover, there is reason to think that

142. SeeByrne v. Boadle, 159 Eng. Rep. 299, 299-300 (E86.3).

143. SeeDale A. NanceNaturalized Epistemology and the Critique of Evickeheory 87
VA. L. Rev. 1551, 1578 (2001).

144. For examples of cases involving disjunctix@anations, seBuchowitz v. United States
140 F.3d 381 (2d Cir. 1998) (discussing the reaquoénet that the defendant’s actions must be a
“but-for” cause of plaintiff's injury);Rhesa Ship Co. v. Edmund®85) Weekly Law Rep. 948
(H.L.(E.)) (defining what it means to prove a cagea “balance of probabilities”).

145. More generally, evidentiary rules may be déxdé whenever narrative reasoning is likely
to lead to results that deviate from the goaliefitroof proces&eeDoron Menashe & Hamutal E.
ShamashThe Narrative Fallacy3 INT'L COMMENT. EVIDENCE 1,8-9 (2005)see alsd®an Simon,

A Third View of the Black Box: Cognitive Cohereimckeegal Decision Making71 U.CHI. L. Rev.
511, 517-20 (2004).

146. Even the poorly understood first-order ralgsear to have some effect on juror reasoning

in this context.SeeGlockner & Engelsupranote 78 (suggesting that proof rules affect juror
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second-order rules will improve matters becausergufand judges)
already appear to have problems understandingighedquired by either
first-order rule**” Second-order rules may improve matters by focusing
decisionmakers on the types of explanations negessasatisfy these
rules. This is particularly important with the BARMDIe. As Professor
Lawrence Solan has demonstrated: many BARD instmgimproperly
direct jurors to search for explanations that paminnocence—or to
closely scrutinize explanations offered by deferslarwithout first
focusing on the strength or quality of the governtiseexplanatiort** The
BARD second-order rule, however, focuses jurordothn sides of the
equation, giving the level of scrutiny to each sidggested by the goals of
the BARD rule.

B. Sufficiency Reviews

Second-order rules fit within existing civil- androinal-procedural
rules, and they guide and constrain judicial deaisnaking to align with
their procedural goals. In both types of cases;quaral devices require
judicial determinations of whether the evidencsuficient to support a
verdict. These devices include judgment as a mattaw and summary
judgment in civil cases and sufficiency challeniggsriminal defendants.

In civil cases, both judgment as a matter of lavd &ummary
judgments require courts to assess the sufficiesfcyghe evidence.
Judgments as a matter of f[dmay be entered against a party at trial or
after a verdict when “the court finds that a readse jury would not have
a legally sufficient evidentiary basis to find fbe party on that issué>
Prior to trial, parties may move for summary judgitriigy showing there is
no “genuine” issue of fact and that they are “égditto judgment as a
matter of law.* The summary judgment standard, the U.S. Supreme
Court has explained, “mirrors” the standard forgoments as a matter of
law at trial—that is, whether “there can be but ceesonable conclusion
as to the verdict!® A determination of what a reasonable jury could do
“necessarily implicates the substantive evidentsiaydard of proof that
would apply at the trial on the merit§¥In other words, what might be a
reasonable conclusion (for purposes of either suypmalgment or
JMOL) under the preponderance rule might not besutite clear-and-
convincing rule.

inferences).
147. Seeinfra Parts 111.B-C.
148. SeeSolan,supranote 70, at 137.
149. ED.R.Cwv.P. 50.
150. Id.
151. FED.R.Civ.P.56.
152. Anderson v. Liberty Lobby, Inc., 477 U.S. 2230 (1986).
153. Id. at 252.
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Because these procedural devices depend on theyumgiproof rules,
clarity regarding the rules is necessary for imm@atmg the procedural
devices. As discussed above, however, this haveen the case with
either deviceé>* Despite vigorous litigation and commentary surding
these issues, little has been done to guide judie@sion-making on what
is a reasonable or unreasonable conclusion basbeé enidence. Second-
order proof rules guide and constrain decision-mgkin this question in
ways that foster the goals of the underlying fasler proof rules.

Consider first a case in which the preponderanée will apply.
Suppose the defendant (e.g., Betty in our congaaimple), who would
not have the burden of proof at trial, moves fammary judgment or
JMOL. Given the second-order rule, the defendaanigled to summary
judgment or JIMOL when no reasonable jury could fihd plaintiff's
explanation to be a better explanation of the exadeand disputed events
than the defendant’s explanation (or those thairféve defendant}” If
the plaintiff (e.g., Andy in our contract examplapves for summary
judgment or IMOL, he ought to prevail when no reatde jury could fail
to find his explanation to be better than the deden’'s'*® Similar
considerations apply to cases under the clear-andiucing rule. If the
defendant moves for summary judgment or JIMOL, tb&an ought to be
granted when no reasonable jury could find thenpiffis explanation
clearly and convincingly better than the defendanfnd when the
plaintiff moves for summary judgment or JIMOL, thetion ought to be
granted when no reasonable jury could fail to fitd plaintiff's
explanation to be clearly and convincingly better.

These procedural standards would guide and comskeaision-making
in a number of beneficial ways. First, they focudigial attention and
lawyers’ arguments on features of the evidencedlamgarties’ abilities to
explain it. Second, they constrain judicial reaagrby providing criteria
for which conclusions are “reasonable” and “unreabte”—in denying or
granting motions, judges ought to provide reasdmgsome explanations
are better or worse than others. Third, the stalsdguide and constrain
outcomes consistent with the goals underlying tbefaules. Serving this
function—that is, aligning outcomes with what istdied by the proof
rules—provides a sound theoretical foundation foese procedural
devices. Finally, the standards protect partiege8th Amendment right to
a jury trial. The constitutionality of both devicegpends on the line

154. See supr#art l11.D.

155. In other words, any reasonable jury mustdieféndant’s explanation at least as good or
better than plaintiff's explanation, otherwise suamynjudgment or IMOL is impropeknderson
477 U.S. at 250.

156. Any reasonable jury must find plaintiff's ¢agpation better, otherwise summary judgment
or JMOL is improperld.
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between reasonable and unreasonable concluSioms.judgment is
constitutional so long as it is consistent with tbely reasonable
conclusion given the evidence; it is unconstitugiaih a reasonable jury
could find for the non-moving party. In providingder and clarity to this
line between reasonable and unreasonable conctysecond-order rules
serve to protect the constitutional right to a jtrgl.

In criminal cases, second-order rules also pratestitutional rights.
Criminal defendants have a constitutional righti®BARD proof rulé?>®
In addition, defendants may argue prior to, at, aftdr trial that the
evidence against them is or was insufficient tovpriteir guilt BARD*®
As discussed above, however, these sufficiencevesare feckless, and
courts lack criteria to guide and constrain thecidion-making on this
question-° As in civil procedure, second-order rules cartfiis gap. The
inquiry is whether a reasonable jury could findligBARD, and this, in
turn, depends on what is required by the BARD (Tite second-order rule
provides these requirements and thus criteria éerdhining whether a
reasonable jury could find guilt BARD. Under thesed-order rule, a fact
is proven BARD when there is a plausible explamatiat includes this
fact and no plausible explanation that does nogr&fiore, in arguing that
the evidence is insufficient to support a convittidefendants ought to
succeed in their motions when: no reasonable joujdcfind both that (1)
the prosecution’s explanation is plausible, and tf(®) absence of a
plausible explanation supporting the defendardther words, a defendant
ought to prevail on the motion by showing that eegsonable jury must
find either (1) the prosecution’s explanation tarelausible, or (2) the
defendant’s explanation to be plausible.

This sufficiency standard serves a number of ingmbfunctions. First,
it focuses judges’ and lawyers’ attention on feaguof the evidence in
deciding and arguing about which inferences arsamable. Second, it
guides and constrains judges in their reasonigjgling criteria on which
to make and justify these decisions. Third, itradiglecisions in this area
with the important goals of error minimization aaltbcation underlying
the proof rules. Finally, it provides order anditiein order to protect the
constitutional rights of criminal defendants.

VI. CONCLUSION

As argued in this Article, the adoption of secomden proof rules may
improve not only factual decision-making at triaitlalso decisions on
procedural judgments in both civil and criminal taxis. By providing

157. SeeGalloway v. United States, 319 U.S. 372, 395 (19B3jtimore & Carolina Line,
Inc. v. Redman, 295 U.S. 654, 659 (1935).

158. In re Winship, 397 U.S. 358, 361 (1970).

159. Jackson v. Virginia, 443 U.S. 307, 318 (19Fap. R.CriM. P. 29.

160. SeePart IlI.D.
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criteria for applying current rules, second-ordeles may better align
decision-making with its goals in these areas amy thus increase
accuracy and more fairly allocate the risk of error

| conclude by discussing two possible implicatiofshe analysis in
this Article. First, the move to second-order rulesturally invites
guestions about third-order (amebrder) rules. Are we now off on an
infinite regress? And is this a problem? My answleese are: “not
necessarily” and “no.” It is possible that thirdder (andn-order) rules
may become desirable. For example, generalizativens emerge from
applying second-order rules in certain types oésasich that it may be
possible to identify stable criteria for identifginbetter and worse
explanations. If rules employing these criteriddodecisions better in line
with the underlying goals of the proof rules—themsuch the bettef*
And within these third-order contexts, further gatizations may emerge,
which may suggest additional rules, and so on. Nlamguld be extremely
difficult for higher-order rules to capture the eisity and complexity
among individual cases to promote results condistgh the goals of the
proof rules. But, if successful, the argumentshis #Article would not
preclude nor be challenged by these developméetgtould be welcome
extensions.

The second implication is the possibility of secamder rules in other
areas of law. As noted in the Introduction, pradés are just one example
of decision rules within the law. The strategy @fistructing second-order
rules may thus have wider applications. Any factaaiclusion in law will
involve inferences based on possible explanationshe evidence.
Therefore, the decision rules that govern theseteztém may be
supplemented with second-order rules. Some examplght be
“substantial evidence” in the administrative comfé& “probable
cause,*® and reviews for “clear erraf™ and “harmless error*> Many
legal gquestions also involve decision rules, aschill Berman has
demonstrated with regard to several constitutitssales:*® Thus, second-
order rules may be desirable here—or in any legialext—whenever the
decision rules fail to guide and constrain decisitaking consistent with
their underlying goals.

161. Such rules may be particularly helpful ifrthis wide divergence among jurors or judges
on the threshold of what makes an explanation il certain types of cases.

162. 5U.S.C. 8 706(2)(E) (2006).

163. U.SConsT. amend. IV.

164. SeeFeDp. R.Civ.P. 52(a).

165. SeeJason M. SolomonCausing Constitutional Harm: How Tort Law Can Help
Determine Harmless Error in Criminal Trigl99 Nw. U. L. Rev. 1053, 1089-90 (2005) (noting
uncertainty in harmless-error doctrine).

166. SeeBermansupranote 2, at 10-17.
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