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ENHANCI NG THE SPECTRUM MEDI A
PONER, DEMOCRACY, AND THE
MARKETPLACE OF | DEAS

Ronal d J. Krotoszynski, Jr.*
A. Richard M Bl ai kl ock**

In their article, Professor Krotoszynski and
M. Blaiklock assess diversity and broadcast ne-
dia regulation in contenporary America. First,
the authors consider the Federal Conmunications
Commi ssion’s regulatory attenpts to pronote di-
versity in television and radi o broadcasting. The
aut hors discuss the Commission’'s difficulties in
defining and characterizing “ diversity” and fur-
ther note sone of the inconsistencies inherent in
t he Conm ssion’s dual enphasis on conpetition and
diversity in broadcast progranm ng, also nention-
ing the threat to denocratic val ues posed by un-
duly concentrated nedia ownership. Next, the
authors chronicle the burgeoning judicial hostil-
ity to race-conscious governnental policies and
practices. They discuss the related shift from
intermediate scrutiny to strict scrutiny in equal
protection jurisprudence and the Commission’s
frantic efforts to provide justifications for its
increasingly endangered race-based diversity
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regul ati ons. The authors also examine the need
for diversity in programrng, both arguing that
structural diversity anong broadcast nedia out-
lets presents the best neans of securing ideo-
logically diverse progranming and responding to
potential objections to structural regulations
aimed at securing such diversity. Finally, the
authors elaborate on how such structural nedia
regul ati ons do not raise serious equal protection
problems and conclude with a reminder that a
heal thy denocracy depends wupon a nyriad of
Voi ces.

I . | NTRODUCTI ON

Since the inception of federal mass nedia regul a-
tion, the Federal Comrunications Comm ssion (the Com
m ssion) has regulated the airwaves using its “ public
i nterest, convenience, and necessity” standard.® A
central conponent of the Conmission’s public interest
program historically has been to further diversity in
bot h broadcast progranm ng and program outlets.? Over
the years, the Conmi ssion has invoked this concept to
justify nyriad restrictions on the distribution of
licenses to operate radio and tel evision stations,?® as
well as a broad array of conplinmentary regulatory po-
lices that shape the day-to-day operation of stations
after the Commission has licensed them* Diversity,
thus, is at the very core of contenporary broadcast
media regulation. Indeed, it is second in inportance
only to the public interest standard fromwhich it is
deri ved.

Careful consideration of the Conm ssion’s diver-
sity project reveals that a variety of cross-cutting
and conflicting objectives have obscured the nost im
portant role that governnent regulations designed to
enhance nedia diversity can play: thwarting the crea-

1. 47 U S C 88 303, 309(a) (1994); see also Ronald J. Krotoszynski,
Jr., The Inevitable Wasteland: Wiy the Public Trustee Mdel of Broadcast
Tel evision Regulation Must Fail, 95 Mo+ L. Rev. 2101, 2102 (1997); Erwin
G Krasnow & Jack K Goodnman, The Public Interest Standard: The Search for
the Holy G-ail, 50 Feo. Cowm L.J. 605, 607 (1998).

2. See Krasnow & CGoodnan, supra note 1, at 627-28.

3. See THowas G KRATTENVAKER & Lucas A Pong, JR, REGULATING BROADCAST
ProGRAM NG 59-101 (1994); Jim Chen, The Last Picture Show (On the Twilight
of Federal Mass Communications Regulation), 80 MN\. L. Rev. 1415, 1431-50
(1996) .

4. See infra text and acconpanyi ng notes 14-21.
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tion of undue concentrations of media power, thereby
advancing the project of denocratic deliberation.
D sentangling the conplex web of diversity-inspired
regulations is no easy task, for the Commission s ef-
forts to pronote diversity, not unlike a coral reef,
have grown both incrementally and haphazardly. The
Commi ssion has invoked the diversity rationale to
support a variety of disparate prograns, including,
but hardly limted to, structural regulations that
divide and separate nedia ownership. Content- and
vi ewpoi nt-neutral regulations that prevent the undue
concentration of nedia ownership should be maintai ned
and, perhaps, even strengthened. Conversely, diver-
sity regulations ained at controlling the content of
programm ng, whether directly or indirectly, should
be abandoned.

The diversity question is especially deserving of
close attention at the nonent because Congress and
the Commission are actively considering a variety of
proposals that would weaken the structural regula-
tions pronoting diversity of ownership anong nedia
outlets.® The Tel ecommuni cations Act of 1996 al so sig-
nificantly weakened both national and local nultiple
ownership rules,® leading to a feeding frenzy of con-

5. See Newspaper/Radio Coss Oanership Wiver Policy, 11 F.CCR
13,003, 13,003-08 (paras. 1-8) (1996) (notice of inquiry); Miltiple Omner-
ship of Standard, FM and Tel evision Broadcast Stations, 50 F.C. C 2d 1046
(1975), reconsidered, 53 F.C.C.2d 589 (1975), aff'd sub nom, FCC v. Na-
tional CGtizens Comm for Broad., 436 US. 775, 779 (1978); 47 CF.R §
73.3555 (1998). The newspaper-radio cross-ownership rule, id. 8§ (d)(1)—(2),
which generally prohibits a daily newspaper and a station in the same com
munity from being owned, operated, or controlled, either directly or indi-
rectly, by the sanme party, is under review See Newspaper/Radio Cross-
Omnership Waiver Policy, 11 F.CCR at 13,003-08 (paras. 1-8). In addi-
tion, as part of its biennial review, the Comm ssion issued a notice of in-
quiry (NO) reviewing its broadcast ownership rules. See Review of the Com
m ssion's Broadcast Omership Rules and O her Rules Adopted Pursuant to
Section 202 of The Telecommunications Act of 1996, 13 F.CC. R 11, 276,
11, 276-79 (paras. 1-8) (1998) (notice of inquiry). Amng the rules under
review are a national television ownership rule that limts the audience
reach of a television network to an aggregate reach of 35% see 47 CF. R
§ 73.3555(e) (1), a newspaper broadcast cross-ownership rule that prohibits
a daily newspaper and a broadcast station in the sane comunity from bei ng
owned, operated, or controlled, either directly or indirectly, by the sane
party, see id. 8 (d)(3), a local radio ownership rule that limts the num
ber of radio stations in a particular market that can be owned, operated,
or controlled by a party, see id. 8 (a)(1), and the cable/tel evision cross-
ownership rule that prohibits a television station and a cable system in
the same local comunity from being owned, operated, or controlled, either
directly or indirectly, by the sane party. See id. § 76.501(1).

6. Tel ecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56
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solidation within the commercial radio and television
broadcasting industry.” Although this round of con-
solidation has not yet been conpleted, the national
networks and large station groups immediately showed
interest in acquiring even nore radio and tel evision
stations.?®

In August 1999, the Commi ssion surrendered to in-
dustry pressure and adopted regul ations that signifi-
cantly weaken the nmultiple ownership rules.® Not con-

(codified in scattered sections of 47 U.S.C).

7. The Telecommnications Act of 1996 instructed the Commssion to
elimnate the national cap on the nunber of radio stations that can be
jointly owned, see id. 8§ 202(a), 110 Stat. at 110; increase the nunber of
stations in an individual market that can be owned by one entity, see id.
§ 202(b), 110 Stat. at 110; elimnate the national cap on the nunber of
television stations that can be jointly owned and increase the national
audi ence reach to 35% see id. 8§ 202(c)(1), 110 Stat. at 111; conduct hear-
ings concerning the limts on the number of television stations that an en-
tity may own, operate, or control in the sane television narket, see id.
§ 202(c)(2), 110 Stat. at 111; extend its waiver policy with respect to the
one-to-a-market ownership rule for the top twenty-five markets to the top
fifty markets, see id. § 202(d), 110 Stat. at 111; and elimnate the prohi-
bition on broadcast network-cable cross-ownership. See id. § 202(f)(1), 110
Stat. at 111. The results of these provisions have been both startling and
swift, producing an orgy of consolidation. See Al Brumey, Radio Signals Are
Hard to Read, DalLAs MrRNING NEws, Cct. 19, 1997, at Cl; TimJones, Radio's Hu-
man Congl onerate, CH. TrRB., Feb. 22, 1998, at Cl; Tom Steighorst, Diversity
Lost Anong Station Sales, SunSentinNel (Fort Lauderdale), Nov. 30, 1997, at
F1.

8. See Paige Albiniak & Bill MConnell, Strange Bedfel|lows, BROADCASTING &
CaBLE, Aug. 16, 1999, at 6, 22 (reporting on the increasing pressure that
Wall Street and the broadcasting industry, aided by their friends in Con-
gress, are applying to FCC Chairman Kennard and his colleagues to liberal-
ize the nmultiple ownership rules, thereby permtting greater concentrations
of local and national broadcast nedia hol dings).

9. The television duopoly rule, which precludes television broadcast
stations with overlapping Gade B contours from being owned, operated, or
controlled, either directly or indirectly, by the same party, see 47 CF.R
§ 73.3555(b) (1970), has been under review recently. See Review of the Com
m ssion’s Regul ations Governing Television Broadcasting, 7 F.CCR 4111,
4116-17 (paras. 22-28) (1992) (notice of proposed rul emaking); Review of the
Conmmi ssion’s Regul ati ons Coverning Tel evision Broadcasting, Television Sat-
ellite Stations Review of Policy and Rules, 11 F.CC R 21,655, 21,661-63
(paras. 10-13) (1996) (second further notice of proposed rulemaking). On
August 5, 1999, the Conmi ssion repealed in part the duopoly rule, allow ng a
single entity to own or control nore than one television station in a single
market if certain conditions are net. See generally Review of the Conm s-
sion’s Regulations Coverning Television Broadcasting, Television Satellite
Stations Review of Policy and Rules, 14 F.CC R 12,903 (1999) (report and
order); see also David Fiske, FCC Revises Local Television Omership Rules,
FCCREP. No. 99-8, Aug. 5, 1999, available in, 1999 FCC LEXIS 3736 (providing
an executive sunmary of the changes in the nultiple ownership rules); A -
bi niak & McConnel I, supra note 8, at 6 (describing the policy changes in the
| ocal ownership rules and the politics surrounding these changes). The one-
to-a-market rule, which generally prohibits a television station and a radio
station in the sane market from being owned, operated, or controlled, either
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tent with this success, the broadcasting industry and
its congressional allies are seeking even further de-
regul ation of the ownership of television stations.?®
Before facilitating another buying spree, the Conm s-
sion should consider very carefully the w sdom of
permtting the further consolidation of radio and
tel evision holdings. A better course of action would
be to weigh the potential negative effects of the in-
creased concentration of nedia power in fewer and
fewer hands against the broadcasting industry’s

directly or indirectly, by the same party, see 47 CF.R § 73.3555(c)
(1970), was repealed by the sanme report and order that rescinded the duopoly
rule. See Review of the Comm ssion’'s Regul ati ons Governing Tel evi si on Broad-
casting, 14 F.CC R at 12,947-54 (paras. 100-114). The attribution rules,
although not included within the broad category of broadcast ownership
rules, are also relevant because they define what the Conmission considers a
cogni zable interest for purposes of the ownership rules. See 47 CF.R
§ 73.3555, at n.1-10 (1998). After reviewing the attribution rules, Review
of the Conmission’s Regulations Governing Attribution of Broadcast Inter-
ests, Review of the Comm ssion’s Regulations and Policies Affecting Invest-
ment in the Broadcast Industry, Reexanmnation of the Commission's O o0ss-
Interest Policy, 10 F.CC R 3606 (1995) (notice of proposed reul making);
Review of the Conmm ssion’s Regulations CGoverning Attribution of Broadcast
and Cabl e/ MDS Interests, Review of the Comm ssion’s Regulations and Policies
Affecting Investnent in the Broadcast Industry, Reexam nation of the Commi s-
sion's Ooss-Interest Policy, 11 F.CCR 19,895 (1996) (further notice of
proposed rul emaki ng), the Comm ssion nodified these rules to include |ocal
marketing agreenents, a variety of equity holdings, and contractual arrange-
ments in which one station controls the programm ng decisions of another
station in the sane market. See Review of the Conmi ssion’s Regul ati ons Gov-
erning Attribution of Broadcast and Cable/MXS Interests, 14 F.C.C.R 12,559
(1999) (report and order); see also Ken Silverstein, Hs Biggest Takeover:
How Murdoch Bought Washington, Namay, June 8, 1998, at 18, 31-32 (describing
Mirdoch’s interest in the rule change); Broadcast Oanership Inquiry My Show
FCC s Phil osophical Differences, Caow DaLy, Mar. 13, 1998, available in 1998
W. 10696068; Ownership Restrictions Debated, TeLevision Diaest, Feb. 17, 1997,
at 5, 5. To its credit, the Conm ssion actually strengthened the attribution
rules. See Review of the Commission's Regulations CGoverning Attribution of
Broadcast and Cable/MXS Interests, 14 F.C.C R at 12,563, 12,587-88, 12,592-
93, 12,597-99 (paras. 6, 60, 69, 83-88). Finally, the Comm ssion nodified
its national ownership rules to take into account the changes to its attri-
bution rules. See Review of the Conm ssion's Regul ations Coverning Televi-
sion Broadcasting, Television Satellite Station Review of Policy and Rules,
14 FF.CCR at 12,903. For an overview of the Comm ssion’s recent efforts to
revise the nultiple ownership rules, see Elizabeth A Rathbun & Dan Trigo-
boff, Ready, Set . . . Duopoly, BROADCASTING & CaBLE, Aug. 9, 1999, at 4, 4-5.

10. See Paige Al biniak, GOP Pushes Ownership Dereg, BROADCASTING & CABLE,
Sept. 20, 1999, at 19, 19 (describing efforts by the major networks, large
station groups, and their friends in Congress to browbeat the Comm ssion
into further rollbacks of the multiple ownership rules); Bill MGConnell,
NAB Offers $10M for Mnority Plan, BRrROADCASTING & CaABLE, Feb. 22, 1999, at 14,
14-15 (describing National Association of Broadcasters’ (NAB) proposal to
fund mnority ownership of radio and television stations and the possibil-
ity of relaxed linmtations on the nunber of television and radio stations
that a single owner could own or control).
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claims that “ bigger is better.”

A systematic reconsideration of the diversity pro-
ject must also include the Conmission’s efforts over
the last thirty years to increase the nunber of ra-
cial mnorities and wonen in the broadcasting indus-
try. A though the Conmmission s efforts to ensure that
the public’'s airwaves are not controlled by those who
engage in racial- or gender-based discrimnation
nerit continued support, the Conmission's untested
assunptions about the diversity-enhancing effects of
mnority or fenale station ownership should be net
with skepticism? Gven the inmportance of the diver-
sity project, the Conm ssion should not permit short-
termpolitical efforts that reward sel ect constituen-
cies with valuabl e ownership and enpl oynent opportu-
nities to overshadow or endanger the |ong-term proj-
ect of ensuring a healthy and open marketplace of
i deas.

Part | of this article considers sone of the scat-
tershot ways in which the Conmi ssion has attenpted to
pronote diversity through regulation. Part Il exam
ines in greater detail the Conmmission’s efforts to
use race and gender as a means of furthering its di-
versity project, an effort that seems to be nis-
guided. Part Ill considers the potential benefits as-
sociated with a regulatory program that naintains
structural diversity anong broadcast nedia outlets,
an effort that constitutes an inportant, perhaps cru-
cial, regulatory objective. Part |V distinguishes be-
tween the Conmission’s attenpts to foster program di-
versity (efforts that are both ineffective and
unnecessary) and its attenpts to nmamintain structural
diversity and localism (efforts that are both neces-
sary and laudable). Finally, Part V suggests a pro-
gram of reform that would disentangle the Conmis-
sion’s regulatory efforts at enhancing and pronoting
diversity from its efforts to ensure nondiscrimna-

11. See generally Louis B. Schwartz, Institutional Size and Individual
Liberty: Authoritarian Aspects of Bigness, 55 Nw U. L. Rev. 4, 9-14, 22-24
(1960) (discussing the potential ill-effects associated with corporate size
generally and the dangers of undue concentrations of nedia power in par-
ticular).

12. See infra notes 125-140 and acconpanying text; see also Review of
the Conmi ssion’s Broadcast and Cable Equal Qpportunity Rules and Policies
and Termination of the EEO Streamlining Proceding, 13 F.CC R 23,6004
(1998) (notice of proposed rul neking) [hereinafter Broadcast & Cable EEO
Revi ew] .
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tion by the public trustees holding I|icenses for
broadcast stations. In the end, the Comm ssion’s

failure to articulate a coherent vision for its di-
versity efforts is less a reflection of the inpor-
tance and validity of the underlying policies them
selves and nore a reflection of the Conmmission’s
inability to escape interest group politics when for-
mulating its regulatory policies.*

I'l. THE ROLE OF DI VERSI TY I N MASS MEDI A REGULATI ON

The concept of diversity is a central conponent of
contenporary broadcast regulation. Under the author-
ity vested in it by the Comunications Act of 1934,
t he Commi ssi on regul ates broadcasters using the “ pub-
lic interest, convenience, and necessity” standard.?®
For many years, the Commission has taken the view
that public interest enconpasses not nmerely a genera
obligation on the part of broadcasters to provide
pro-social programrng but also the general public's
right to receive “ a diversity of views and inforna-
tion over the airwaves.” ' Because physical con-
straints linmt the nunber of broadcast |icenses that
the Commission nmay issue, government regulation of
the airwaves ostensibly is necessary to foster such
diversity. These physical constraints are said to
give rise to a “ scarcity” of available electronag-
netic frequencies.? Accordingly, governnent regula-

13. See generally JerRy L. MsHAw GReeD, CHAcs, AND GOVERNANCE: UsiNG PuBLIC
CHa ce 7O | MPROVE PuBLIC LAW 106-30 (1997); ERWN G KrASNOW & LAWRENCE D. LINGLEY,
THE PaLi TI cs OF BroaDCAST REGULATION 31-41 (1973).

14. Pub. L. No. 73-416, 48 Stat. 1064 (1934) (codified as anended at 47
U S.C 88 151-609 (1994)); see also TV9, Inc. v. FCC, 495 F.2d 929, 942
(D.C. Gr. 1973) (noting that the Conmunications Act of 1934 “ is the Com
m ssion’s basic charter” ).

15. 47 U.S.C. 88 303, 309(a).

16. Metro Broad., Inc. v. FCC, 497 U S. 547, 567 (1990) (quoting FCC v.
National Gtizens Comm for Broad., 436 U S. 775, 795 (1978)). The “ public
interest” is, like diversity, an anmorphous concept. See KRATTENVAKER & POV,
supra note 3, at 34 (“ Because the Communications Act provides no gui dance,
the FCC, along with its supporters and critics, nust redefine every few
years just what ‘public interest’ regulation mght nmean in the context of
the industry and the technology that exists at that specific tinme.” ). As
Professors Krattennaker and Powe put it: “ neither the words nor history of
the standard provides a useful guide to its application.” Id.

17. See Metro Broad., 497 U S at 566-67 (citing Red Lion Broad. Co. v.
FCC, 395 U.S. 367, 390 (1969)). The continuing validity of “ scarcity” the-
ory has been called into serious question. See, e.g., Nancy R Selbst, “ Un-
regul ation” and Broadcast Financing: New Ways for the Federal Communica-
tions Commssion to Serve the Public Interest, 58 U. C4. L. Rev. 1423, 1426
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tions are necessary to ensure that those granted the
privilege of broadcasting do not abuse that privilege
by failing to operate their stations in the public
i nterest.

Consistent with furthering the public interest,
the Conmission’s regulation of broadcasters has his-
torically been guided by two goals: conpetition and
diversity.' Despite the existence of these dua
goals, the diversity project has served as the pri-
mary justification for the majority of the Conmi s-
sion’s broadcast regulations, particularly its race-
based affirmative action regul ations.* Mre specifi-
cally, the Commission’s diversity regulations and
policies are designed to advance three types of di-
versity: viewpoint, outlet, and source.?®

A. Definitional Difficulties

For a concept of such sweeping inportance, the
Commi ssion’s core definition of diversity has re-
mai ned conspicuously elusive. As used by the Commis-
sion over time, the concept of diversity can and does

(1991) (“ Many courts and the FCC [have] rejected the scarcity rationale,
thereby renoving the FCCs prinmary justification for regulation.” ). To
date, however, the Suprene Court has proven unwilling to scrap the scarcity
concept. See Charles W Logan, Jr., Getting Beyond Scarcity: A New Paradi gm
for Assessing the Constitutionality of Broadcast Regulation, 85 Ca.. L. Rev
1687, 1702 (1997) (“ Has the Supreme Court gotten the nessage? It nmay be
sinking in, however slowy.” ). Both the desirability and the continuing
validity of the scarcity rationale are beyond the scope of this article.

18. See 1998 Biennial Regulatory Review—Review of the Conmm ssion’s
Broadcast Omnership Rules and G her Rules Adopted Pursuant to Section 202
of the Tel ecommunications Act of 1996, 13 F.C.C.R 11,276, 11,277 (para. 4)
(1998) (notice of inquiry) [hereinafter 1998 Biennial Review.

19. See Metro Broad., 497 U S. at 566 (“ [T]he FCC has selected the m -
nority ownership policies primarily to pronote progranmming diver-

sity . . . ." ). The diversity goal is separate from the goal of pronoting
conpetition. See id. (“ Indeed, the Supreme Court has recently stated that
‘federal policy . . . has long favored preserving a nultiplicity of broad-

cast outlets regardl ess of whether the conduct that threatens it is noti-
vated by anticonpetitive aninus or rises to the level of an antitrust vio-
lation.”” ); see also 1998 Biennial Review, supra note 18, at 11,277 (para.
4).
20. See 1998 Biennial Review, supra note 18, at 11,278 (para. 6). View
poi nt diversity occurs when
the material presented by the nedia reflects a w de range of diverse
and antagoni stic opinions and interpretations . . . . CQutlet diversity
refers to a variety of delivery services (e.g., broadcast stations,
newspapers, cable and DBS) that select and present programming di-
rectly to the public . . . . Source diversity refers to pronpting a
variety of programor information producers and owners.
Id.
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mean a great nmany things: it can refer to the race or
gender of a broadcast station’s owners;? it can refer
to the ideology of the owners;?? it can refer to the
net nunber of separately owned nedia outlets, whether
locally or nationally;? it can refer to the types of
programs that a particular television or radio sta-
ti on owner broadcasts; or it can refer to the sources
of broadcast programming.? As will be denonstrated in
greater detail below, the diversity concept neans all
of these things (or so the Conm ssion would have us
believe). Gven its highly protean nature, the con-
cept of diversity in mass nedia regulation seens in
danger of beconming so hopelessly anorphous as to
verge on being meani ngl ess. Notwi thstanding this |ack
of clarity, the Conm ssion invokes the concept with a
regularity suggesting that, although the Conmi ssion
may have difficulty defining diversity, the Conms-
sioners, like Justice Potter Stewart with respect to
obscenity, “ know it when [they] see it.” #

The Conmission’s inability to define coherently
the concept of diversity has resulted in a confused
mx of regulatory policies—a regulatory gunbo that

21. See Metro Broad., 497 U S. at 554; Lanprecht v. FCC, 958 F.2d 382,
390 (D.C. QGr. 1992).

22. See Red Lion Broad. Co. v. FCC, 395 US. 367 (1969); see also
KRATTENVAKER & POWE, supra note 3, at 237-75.

23. See Review of the Commission’s Regulations Coverning Television
Broadcasting, Television Satellite Stations Review of Policy and Rules, 10
F.C.C.R 3524, 3550-53, 3573-74 (paras. 62-65, 113-15) (1995) (further no-
tice of proposed rul emaking).

24. See Capital Gties/ABC, Inc. v. FCC, 29 F.3d 309, 316 (7th Gr.
1994); Schurz Conmmunications, Inc. v. FCC, 982 F.2d 1043, 1054 (7th CGr.
1992).

25. Jacobellis v. Chio, 378 U S 184, 197 (1964) (Stewart, J., concur-
ring); cf. Neel Devins, Congress, the FCC, and the Search for the Public
Trustee, 56 LAw& ContEMP. Pross. 145, 147 (1993) (describing the “ public in-
terest” standard as so “ ill-defined” that it verges on “ the point of be-
ing nmeani ngl ess” ). Sone years ago, the Conmi ssion conducted a conprehensive
study of its diversity policies. See Review of the Conmi ssion’s Regul ations
CGoverning Tel evision Broadcasting, Television Satellite Stations Review of
Policy and Rules, 10 F.C.C R at 3524. Incident to this project, the Com
mssion's staff considered the msh nash of policies that collectively con-
stitute the Commission's diversity project. See id. at 3546-59 (paras. 54-
80). Notwithstanding this promsing start, the Conmission has made little
progress on reconsidering its diversity progranms in a conprehensive fash-
ion. As Commissioner Mchael K Powell recently explained, “ diversity is
very hard to define, and is at some level a visceral concept.” Broadcast
Tel evi sion National Oanership Rules, Review of the Conm ssion’s Regul ations
Governing Tel evision Broadcasting, Television Satellite Stations Review of
Policy and Rules, 14 F.CCR 12,903, 12,987 (1999) (report and order)
(separate statenent of Conmi ssioner M chael K Powell).



KROTO. DOC 12/07/00 9:35 AM

110 UNI VERSI TY OF | LLINO S LAW REVI EW [ Vol . 2000

| acks even the pretense of sone overarching goal or
objective. Instead, the Comm ssion’s policies point
in all directions of the conpass, constituting a se-
ries of independent, self-justifying neans rather
than logical attenpts to further sonme articulable
regul atory end.

Not wi t hst andi ng thi s abundant |ack of clarity, the
federal courts traditionally have deferred to the
Commission's various attenpts to pursue the public
interest goal of diversity.? The result is an anbigu-
ous policy without focus or direction; the kind of
policy that one would expect in the absence of bu-
reaucratic accountability or serious judicial scru-
tiny.

There is now reason to believe that this state of
affairs may be coming to an end. In April 1998, the
US Court of Appeals for the District of Colunbia
Crcuit struck down the Commission’ s equal enploynent
opportunity (EEQ guidelines.?® A though the court
rested its holding on Adarand®® and equal protection
principles,® it also registered its displeasure with
the Conmission's attenpts to justify the EEO guide-
lines on diversity grounds. Judge Laurence Sil berman
not only questioned the Conm ssion’s assertion of a
link between race and program diversity but also sug-
gested that the Commission had failed to define the
goal of diversity in a mnimlly coherent fashion. 3
In another relatively recent case, Judge R chard Pos-
ner, rejecting the Conmission’s financial interest
and syndication rules as arbitrary and capricious,
simlarly observed that “ while the word diversity ap-

26. See generally Lili Levi, Reflections on the FCC s Recent Approach
to Structural Regulation of the El ectronic Mass Media, 52 Fenp. Cowm L.J.
581, 582-94 (2000) (describing and critiquing the Conm ssion’s various ef-
forts to pronote diversity and conpetition through structured regul ation
of the commercial broadcasting industry).

27. See, e.g., Metro Broad., v. FCC, 497 U S. at 596; Red Lion Broad.,
395 U. S. at 396; National Broad. Co. v. United States, 319 U S. 190 (1943).

28. See Lutheran Church-Mssouri Synod v. FCC, 141 F.3d 344, 356 (D.C
Gr. 1998).

29. Adarand Constructors, Inc. v. Pena, 515 U S. 200 (1995).

30. See Lutheran Church-Mssouri Synod, 141 F.3d at 351-56.

31. See id. at 355-56 (“ It is at |east understandabl e why the Comm ssion
woul d seek station to station differences, but its purported goal of making
a single station all things to all people nakes no sense.” ); see also Capi-
tal Gties/ABC, Inc. v. FCC, 29 F.3d 309, 311 (7th Gr. 1994) (dismssing
the Commission's attenpt to justify its financial interest and syndication
rules on program diversity grounds); Schurz Comm, Inc. v. FCC, 982 F.2d
1043, 1045-46, 1050-52, 1054 (7th Gir. 1992) (sane).
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pears with incantatory frequency in the Conmission' s
opinion, it is never defined.” *

The federal courts are not alone in their skepti-
ci sm about the Conmission’s quest for diversity. Le-
gal scholars have also attacked the Commission' s di-
versity-based policies.* Sone conmentators have gone
so far as to call for an end to the Comission' s di-
versity efforts in favor of a free-market paradigm
for broadcast regulation.?®* Such an approach is, how
ever, deceptively attractive. A though sone of the
Conmi ssion’s policies may be ill-considered—perhaps
even incoherent—the objective of avoiding undue con-
centrations of nedia power is, and for the foresee-
able future will remain, critically inportant.

B. Manifestations of Diversity

As noted above, the Conm ssion has described its
efforts to pronbte diversity as ongoing attenpts to
achi eve viewpoint, outlet, and source diversity within
the broadcast nedia.®*® In its own way, each of the
regul atory manifestations of the diversity goal sig-
nificantly tax the broadcast industry—including a
station's broad strategic business decisions and its
day-to-day operations.®** It is questionable whether
these efforts neani ngfully advance their stated justi-
fications.

1. Viewpoint Diversity

In 1969, the Comm ssion promnulgated rules to fur-
ther its policy of equal enploynment opportunity
(EEO .?% These rules inposed two basic obligations on

32. Schurz Comm, 982 F.2d at 1054.

33. See KRATTENVAKER & POAE, supra note 3, at 59-101; Chen, supra note 3,
at 1440-58; J. Gegory Sidak, Tel ecomrunications in Jericho, 81 Ca. L. Rev
1209, 1228-38 (1993).

34. See PETER HUWBER, LAW AND D ScRDER IN CYBERSPACE 44-45, 69-75, 156-59, 178-
81, 204-05 (1997); KRATTENMAKER & PO, supra note 3, at 278-96; Chen, supra
note 3, at 1486-1502; Sidak, supra note 33, at 1237-38; see also 1998 Bien-
nial Review, supra note 18, at 11,302 n.1 (separate statement of Comm s-
sioner Harold W Furchtgott-Roth).

35. See supra notes 10-20 and acconpanying text.

36. See FCC v. National Ctizens Comm for Broad., 436 US. 775, 780
(1978) (characterizing regulations as “ stringent restrictions” ); Lutheran
Church-M ssouri Synod v. FCC, 141 F.3d 344, 349-50 (D.C. Gir. 1998) (observ-
ing that the EEO program increases “ an already significant regulatory bur-
den” and that the regulations “ can be burdensone” ).

37. See Petition for Rulemaking to Require Broadcast Licensees to Show
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broadcasters. First, broadcasters could not discrim-
nate in enploynent against any person “ because of
race, color, religion, national origin, or sex.” %
Second, stations had to adopt an affirmative action
program targeted at ensuring proper recruitnent and
retention of female and minority enpl oyees.* According
to the Comm ssion's pre-2000 EEO rules,* broadcast
stations must “ establish, naintain, and carry out a
positive continuing program of specific practices de-
signed to ensure equal opportunity in every aspect of
station enploynent policy and practice.” * The rules
required stations to target mnority organi zati ons and
other potential sources of mnorities for enploynent
recruitment purposes.“ To nonitor conpliance, stations
with five or nore full-tine enployees had to file a
report with the Comm ssion docunenting “ the nunber of

mnority . . . referrals received from [mnority
sources].” * The Cormmi ssion al so conpared “ the conpo-
sition of the station's work force . . . wth the

rel evant |abor force” * to determ ne whether the fol -
| owi ng guidelines were net:
[S]tations with five to ten full-tine enpl oyees
nmeet the guidelines if the proportion of mnority
and femal e representation on their overall staffs

Nondi scrimnation in Their Enploynent Practices, 18 F.C C 2d 240, 243, 245
(para. 6, app. A (1969) (report and order); see also Petition for Rul enmak-
ing to Require Broadcast Licensees to Show Nondiscrimnation in Their Em
ploynent Practices, 23 F.C.C. 2d 430, 435 (app. A (1970) (report and or-
der); Petition for Rulemaking to Require Broadcast Licensees to Show
Nondi scrimnation in Their Enploynent Practices, 13 F.C. C 2d 766 (1968)
(menor andum opi nion and order); Leigh Hernmance, Conmment, Constitutionality
of Affirmative Action Regul ations I|nposed Under the Cable Communications
Policy Act of 1984, 35 CatH. U L. Rev. 807, 812-15 (describing the early
history of the Comm ssion’s EEO rules).

38. 47 CF.R § 73.2080(a) (1999).

39. See id. § 73.2080(b)—(c).

40. On January 21, 2000, the Commission significantly revised its EEO
rules. See Review of the Conm ssion’s Broadcast and Cable Equal Qpportu-
nity Rules and Policies, 15 F.C.C R 2329 (2000) (report and order). For a
consi deration of the content of these new rules, see infra notes 67-73 and
acconpanying text. The Commission’s old EEO rules and policies neverthe-
less remain inportant because of their significance in understanding the
Conmi ssion’s overarching effort to pronmote diversity in broadcasting.

41. 47 CF.R § 73.2080(b) (1999).

42. See id. 8§ 73.2080(c)(2)—(3).

43. Streaniining Broadcasting EEO Rul e and Policies Vacating the EEO For-
feiture Policy Statement and Amending Section 1.80 of the Conm ssion’s Rules
to Include EEO Forfeiture Quideline, 11 F.CC R 5154, 5159 (paras. 8-9)
(1996) (order and notice of proposed rul emaking) [hereinafter Streamnining
Broadcast EEO Rul e].

44. 1d. at 5159-60 (paras. 8-11).
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is at |least 50% of that relevant | abor force, and
on their upper-level staff is at least 25% of
that of the relevant labor force. Stations with
11 or nore full-time enployees neet the guide-
lines if the proportion of mnority and fenmale
representation is at |east 50% of that of the
rel evant |abor force for both overall and upper-
| evel job categories.*

In short, “ [e]very broadcast station nust devel op
a fairly elaborate EEO program and document its com
pliance.” * Those requirenments involved “ paperwork,
nonitoring, and spending nore noney on advertise-
nents.” % The entire programwas “ built on the notion
that stations should aspire to a workforce that at-
tains, or at |east approaches, proportional represen-
tation.” *

In 1980, the Conmission issued revised processing
guidelines disclosing the criteria used to select sta-
tions for an in-depth EEO program revi ew when those
stations’ licenses canme up for renewal.* Those crite-
ria were based solely on a station’s ability to denon-
strate that it was satisfying certain statistical re-
quirenents.®® In other words, the Comm ssion had
established nunerical goals that, if net, would nean
that a broadcaster was not subject to an onerous, in-
dept h EEO revi ew. %!

In 1987, the Commission changed its policy, osten-

45. 1d. at 5160 (para. 11).

46. Lutheran Church-Mssouri Synod v. FCC, 141 F.3d 344, 350 (D.C. QGr.
1998), reh’'g and reh’g en banc denied, 154 F.3d 487 (D.C. Cr. 1998) (en
banc); see also 47 CF.R 88 73.2080(b)—-(c) (1999).

47. Lutheran Church-Mssouri Synod, 141 F.3d at 350; see also Mnterey
Mechani cal Co. v. WIlson, 125 F.3d 702, 707 (9th Gr. 1997).

48. Lutheran Church-M ssouri Synod, 141 F.3d at 352.

49. See In re EEO Processing Quidelines for Broadcast Renewal Applicants,
46 Rad. Reg. 2d (P&F) 1693, 1693 (1980) [hereinafter EEO Processing Quide-
lines], reconsideration denied, 79 F.C. C 2d 922 (1980); see Amendnent of
Part 73 of the Conm ssion Rules Concerning Equal Enploynent Cpportunity in
the Broadcasting, Radio, and Television Services, 2 F.C CR 3967, 3973-74
(paras. 44-50) (1987) (report and order) [hereinafter Part 73 Anendnent].

50. Essentially the Commission required that a station recruit and retain
a workforce that contained mnority persons in nunbers equal to 50% of their
total nunbers within the local community. Hence, if H spanics conprised 12%
of the local comunity's population, then at least 6% of the a local sta-
tion's enployees nmust be Hspanic to avoid full review of its conpliance
with the EEO requirenents. See EEO Processing Quidelines, supra note 49, at
1693.

51. See Part 73 Amendment, supra note 49, at 3969-70, 3973-74 (paras. 17-
23, 44-50); see also Lutheran Church-Mssouri Synod, 141 F.3d at 353 (noting
that these regulations “ operated as a ‘de facto hiring quota ” ).
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sibly to de-enphasize statistical conpliance.* Al-
t hough the Conmission continued to place significant
reliance on a station’s hiring statistics, it an-
nounced that it would also consider the station’s
sel f-description of its EEO program and policies, any
EEO conplaints filed against the station, and any
other pertinent information.®® At least as a fornal
matter, the Comm ssion was abandoni ng a nunbers-based
enforcement schene. As a practical matter, it remained
reasonably clear to nost |icensees that race-based
statistical analyses would continue to constitute an
i mportant conponent of the Commission’s EEO enforce-
ment regime. As under the earlier iterations of its
EEO rules, if the Comm ssion concluded that a station
failed to conply with its EEO rules and policies, the
station's application for |icense renewal could be de-
nied®* or a panoply of lesser sanctions brought to
bear. *

In 1996, the Conmi ssion proposed new EEO rules
that would exenpt from the reporting requirenments
those stations that satisfy an as-yet-undetern ned
benchmar k. *®* Under this approach:

[Qualifying stations would remain subject to the
EEO rule and to reporting requirements regarding
their enployrment profile and other EEO inforne-
tion called for as part of the renewal applica-
tion but could elect not to file, subnmit, or re-
tain detailed job-by-job recruitnent and hiring
records if their enploynent profile for overall
and upper-level positions net certain benchmarks
for most of the licensed term?®’
In essence, the benchmark would expressly serve as a
safe harbor for stations. Yet the current EEO rul es,
as interpreted by the Commission and its staff, al-
ready effectively established a nunerical safe harbor

52. See Part 73 Amendment, supra note 49, at 3969-70, 3973-74 (paras. 17-
23, 44-50).

53. See id. at 3974 (paras. 48-50).

54. See Streanmining Broadcast EEO Rule, supra note 43, at 5160-61
(paras. 11-15).

55. The |l ess draconi an options open to the Conm ssion included short-term
license renewal, the inposition of special reporting requirenents during the
renewal period, or the inposition of nonetary penalties (or a “ forfeiture”
in Comm ssion parlance). See Broadcast and Cable EEO Review, supra note 12,
at 23006-8 (paras. 7-10).

56. See Streanmlining Broadcast EEO Rule, supra note 43, at 5166-67
(paras. 24-27).

57. Id.
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for broadcasters, albeit not expressly.

Following a significant judicial setback in the
US Court of Appeals for the District of Colunbia
Grcuit,® the Conm ssion issued another notice of pro-
posed rul enaking in an attenpt to rehabilitate its EEO
rules and policies in the wake of Adarand.* Repeating
its earlier position, the Commi ssion argued that it
“ believe[d] that a Conm ssion recruitnent policy that
operates only to enhance the pool of candidates for a
job opening will not subject anyone to unequal treat-
nment on the basis of race and wll not raise equal
protection concerns.” ® After citing evidence of con-
gressional approval of its outreach efforts,® the Com
nm ssi on proposed to nodify its EEO program by abandon-
ing the statistical parity requirenents contained in
its processing guidelines: “ W stress that there is
no maexi mum mninum or even optinmal |evel of diver-
sity in enploynment.” ©

Al though the Conmi ssion stubbornly refuses to
abandon its diversity rationale to support its revised
EEO program® it wsely adopted—as an alternative
justification for the rules—the deterence of both
conscious and unconscious forns of discrimnation by
Conmi ssion |icensees.® Mreover, the Commission's in-
troduction to the proposed new rul es al so i nvokes non-
discrimnation as the principal nmnotivation for at-
tenmpting to retain the policy.® The Conmission also
describes its proposed policy as an antidiscrimnation
rule, rather than a type of diversity-enhancenent
rule.®

On January 20, 2000, the Comm ssion adopted a re-
port and order revising the EEO guidelines to bring
theminto conpliance with the nandate of the Lutheran
Church opinion.® The report and order |argely tracks

58. See Lutheran Church-M ssouri Synod v. FCC, 141 F.3d 344 (D.C. Cr.
1998)

59. See Broadcast & Cable EEO Review, supra note 12, at 23,008-12 (paras.
11-21).

60. Id. at 23,012 (para. 21).

61. See id. at 23,014-23 (paras. 26-35).

62. Id. at 23,028 (para. 67).

63. See id. at 23,019-22 (paras. 39-45).

64. See id. at 23,025-26 (paras. 59-60).

65. See id. at 23,005-06 (paras. 1-6).

66. See id. at 23,013-14 (paras. 24-25).

67. See Review of the Comm ssion’s Broadcast and Cable Equal Enpl oynent
Opportunity Rule and Policies and Termination of the EEO Streamining Pro-
ceeding, 15 F.C.C.R 2329 (2000) (report and order).
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the notice of proposed rul enaking: it abandons nuneri -
cal benchnmarks in favor of an open-ended recruiting
obligation to seek out and hire well-qualified mnori-
ties and wonen, coupled with extensive record keeping
and reporting obligations on the success (or failure)
of these efforts.® The Commi ssion takes great pains to
“ enphasize that, in the case of those broadcasters
who utilize applicant pool data, there is no require-
ment that the conposition of applicant pools be pro-
portionate to the conmposition of the 1local work
force.” ® The Commission also asserts that the re-
quired outreach neasures “ do not require enployers to
take any action based on race, ethnicity, or gender,
and do not favor or disadvantage any job applicant
based on his or her race, ethnicity, or gender.” ™

To the extent that the Commi ssion has abandoned
direct reliance on statistical quotas or benchmarks,
the revised EEO rules are largely responsive to the
D.C. Cdrcuit’s mandate in Lutheran Church. On the
other hand, the Conmi ssion stubbornly continues to
rely on the diversity rationale to support its revised
EEO program ™ The new rules would stand a better
chance of surviving judicial review if the Comm ssion
woul d sinply abandon the diversity rationale as the
basis for its EEO program and instead rely solely on
preventing both conscious and unconscious forns of
di scrimnation.” Sinply put, the Conmi ssion woul d have
advanced its cause nore effectively had it straight-
forwardly abandoned the diversity project as a princi-

68. See id. at 2331-33, 2358-89 (paras. 2-9, 63-148), see also Neil A
Lewis, F.C.C. Revises Rule on Hring of Wnen and Mnorities, NY. TiMEsS,
Jan. 21, 2000, at A16 (describing the new EEO rul es and the broadcasting in-
dustry’s skeptical initial reaction to thenm.

69. Review of the Conm ssion’s Broadcast and Cabl e Equal Enpl oynent Op-
portunity Rule and Policies and Termination of the EEO Streaniining Proceed-
ing, 15 FF.CCR at 2378 (para. 120).

70. 1d. at 2416 (para. 219); see also id. at 2417 (para. 222) (“ W have
made it clear that there is no requirenent of applicant pool ‘proportional-
ity’ to the conposition of the local work force, nor could there be, since
enpl oyers cannot control who applies for a position.” ); id. at 2418 (para.
226) (“ Moreover, having stated that we will not use the enploynment profile
data collected on Form 395 to assess conpliance with our EEO rules, we wll
be legally forecl osed fromdoing so.” ).

71. See id. at 2331, 2345-46, 2349-58 (paras. 2, 41, 48-62).

72. See, e.g., id. at 2419 (para. 228) (“ Thus, we are confident that we
can take steps to ensure that nminorities and wonen are not either intention-
ally or ‘unthinkingly' denied an equal opportunity to conpete for jobs in
the broadcast and cable industries wi thout treading on rights guaranteed by
the Equal Protection Cause.” ).
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pal reason for maintaining its EEO policies.”

Even in its nost recent pronouncenents on the sub-
ject, including the newy revised EEO rules, the Com
m ssion continues to rest its EEO program (at least in
part) on the viewpoint definition of diversity.” Im
plicit in this position is the Conmssion s belief
that by enploying mnorities at broadcast stations,
mnority viewpoints will be reflected in the station's
progranm ng. > There is good reason, however, to ques-
tion the veracity of this proposition.

First, the Commssion has, at least inplicitly,
based its position on an untested assunption that nost
individuals within a particular mnority group gener-
ally share a common editorial viewpoint.” Second, the
Commi ssion’s approach also assunes that all enployees
at a given broadcast station, including janitorial
staff (all enployees fall within the EEO rules), have
an inmpact on the viewpoints expressed in a station's
progranm ng.’” Both assunptions rest on questionable
f oundati ons.

In addition to its EEO policies, the Comission
has established four separate prograns—two are still
in effect today—to further its goal of enhancing
vi ewpoi nt diversity by distributing licenses to those
believed to hold unique editorial perspectives. These
prograns are |ottery preferences, ™ conparative hearing
preferences, ™ distress sales,® and tax certificates.®

The Federal Comunications Act gives the Conmis-
sion the power to grant broadcast |icenses through a
lottery, with additional chances given to mnority
groups. ® The relevant provision of the Communications
Act defines mnorities for this purpose as “ Bl acks,

73. See infra notes 435-63 and acconpanyi ng text.

74. See Lutheran Church-Mssouri Synod v. FCC, 141 F.3d 344, 354-56
(D.C. Gr. 1998); Review of the Conm ssion’s Broadcast and Cable Equal Em
pl oynent Qpportunity Rule and Policies and Term nation of the EEO Streaniin-
ing Proceeding, 15 F.C C R at 2332, 2336-37, 2345, 2349-58 (paras. 4, 21,
41, 48-62).

75. See Review of the Comm ssion’s Broadcast and Cable Equal Enpl oynment
Opportunity Rule and Policies and Termination of the EEO Streamining Pro-
ceeding, 15 F.C C R at 2349-58 (paras. 48-62).

76. See infra notes 125-26 and acconpanying text.

77. See Lutheran Church-M ssouri Synod, 141 F.3d at 354-56.

78. See infra notes 82-84 and acconpanying text.

79. See infra notes 85-95 and acconpanying text.

80. See infra notes 96-101 and acconpanying text.

81. See infra notes 102-07 and acconpanyi ng text.

82. See 47 U.S.C. § 309(i) (1994).
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H spani cs, Anerican Indians, A aska Natives, Asians,
and Pacific Islanders.” # The purpose of the addi-
tional chances is “ [t]o further diversify the owner-
ship” of stations.?®

Until very recently, the Comm ssion also utilized
conparative hearings to award radio and television |i-
censes.® Under this schene, “ [when several appli-
cants ask the [Commission] for the sane |icense, the
[ Commi ssi on] conpares several relevant characteristics
of the applicants, conbines the conparisons to forman
overall evaluation of which broadcaster would best
serve the ‘public interest’ and then awards the Ii-
cense to the best applicant.” 8 Odinarily, the rele-
vant “ conparative criteria” would include “ diversi-
fication of ownership of mass media, integration of
ownership wth managenent, and technical virtuos-
ity.” ® Under certain circunstances, however, the Com
m ssion would assign an “ enhancenent” or merit”
point to a mnority applicant.® For exanple, “ [t]he
FCC awards a mnerit under the diversification-of-
ownership criterion to an applicant if a substantial
percentage of the applicant is owned by one or nore
mnorities.” ®

Interestingly, in TV 9, Inc. v. Federal GCommuni ca-

tions Conmission,® the Conmission argued that “ be-
cause the Federal Comunications Act was ‘color-
blind,” it would take an applicant’s race into account

83. 1d. 8 309(i)(3)(O(ii).

84. 1d. 8 309(i)(3)(A); see Inplenentation of Section 309(j) of the Com
nuni cations Act, 14 F.C.C.R 12,541 (1999) (rmenorandum opinion and order);
I npl erentation of Section 309(j) of the Communications Act, 13 F.CCR
15,920, 15,921 (para. 1) (1998) (first report and order).

85. The Communications Act of 1996 generally requires the Commssion to
auction unissued licenses for television and radio stations to the highest
bidder. See 47 U S.C. 88 309(j) (Supp. IlIl 1997). Consistent with this man-
date, the Commission is planning on using auctions to distribute all open
licenses for commercial television and radio stations. See Bill MGConnell,
FCC Sets Broadcast Auction, BROADCASTING & CaABLE, May 17, 1999, at 19, 19-20.

86. Matthew L. Spitzer, Justifying Mnority Preferences in Broadcasting,
64 S. Ca. L. Rev. 293, 297-98 (1990-91); see also 47 U.S.C. 8§ 301, 307, 309
(1994).

87. Spitzer, supra note 86, at 298; see also Policy Statenent on Conpara-
tive Broadcast Hearings, 1 F.C C 2d 393, 394-95 (1965).

88. Spitzer, supra note 86, at 298; see also Wst Mch. Broad. Co. v.
FCC, 735 F.2d 601 (D.C. Gr. 1984), cert. denied, 470 U S 1027 (1985); Cen-
tral Fla. Enter. v. FCC, 598 F.2d 37, 49-51 (D.C. QOr 1978), cert. dis-
m ssed, 441 U S. 957 (1979).

89. Spitzer, supra note 86, at 298.

90. 495 F.2d 929, 936 (D.C. Gr. 1973), cert. denied, 419 US 986
(1974).
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only to the extent that the applicant could show that
its owner’s race would likely lead to better, nore di-
verse programmng in the particular case.” ® The U S.
Court of Appeals for the District of Colunbia Crcuit
rejected the Commission’s position. Instead, the court
“ essentially requir[ed] the FCC to award a nerit to
all mnority applicants without any denonstration that
the award would inprove programmng service.” ® Ac-
cordingly, in the conparative hearing context, mnor-
ity status®® by itself would potentially result in
preferential treatnment. The Comm ssion did not require
any proof of a neaningful connection between mnority
station ownership and viewpoint diversity before
granting a preference.® Al though the Conm ssion at-
tempted to extend its conparative hearing preference
to female applicants, the DC. Grcuit twice rejected
the Commission's effort to expand the programin this
way.95

The distress sale program |ikew se grants mnori -
ties a benefit based solely on their mnority status
and on the assunption that a reasonably direct |ink
exi sts between mnority ownership and a station’s pro-
grammi ng policies. Wen the Conm ssion has good cause
to question whether a particular broadcast |icensee
remains qualified to hold a license, the Conm ssion
i ssues an order to show cause and schedul es a hearing

91. Spitzer, supra note 86, at 298.

92. Id. at 298-99 (citing TV 9, Inc. v. FCC, 495 F.2d 929, 938 (D.C. Grr.
1973)).

93. The Commission later expanded this rule to include women; however,
the Conmi ssion granted wonen a preference “ of |esser significance.” See Ap-
plication of Md-Florida Television Corp., 69 F.C. C 2d 607, 652 (para. 95)
(1978).

94. See Spitzer, supra note 86, at 299.

95. See Lanprecht v. FCC, 958 F.2d 382, 383-86 (D.C. Gr. 1992); Steele
v. FCC, 770 F.2d 1192, 1193-94, 1196-99 (D.C. Gr. 1985).

96. See Metro Broad., Inc. v. FCC, 497 U.S. 547, 567-72, 579-89 (1990)
(sustaining the distress sale policy on diversity grounds and accepting
the Conmi ssion’s argunent that race serves as an effective proxy for view
point); Statenent of Policy on Mnority Oanership of Broadcasting Facili-
ties, 68 F.C.C.2d 979, 980-81 (1978) (defending the need for distress
sales because *“ representation of mnority viewpoints in programmng
serves not only the needs and interests of the minority comunity . .
I't enhances the diversified programmng which is a key objective . . . of
the Communications Act of 1934.” ); David P. Stoelting, Case Note, M nor-
ity Business Set-Asides Mist Be Supported by Specific Evidence of Prior
Discrimnation, 58 U CN L. Rev. 1097, 1133 (1990) (“ The purpose of the
distress sale policy was to encourage a diversity of viewpoints in the
ai rwaves by diversifying ownership and to remedy the effects of past dis-
crimnation in the broadcast industry.” ).
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to take evidence on the question of the licensee’s
fitness and character.® Before that hearing takes
place, “ the licensee may arrange to sell the |icense
to a mnority purchaser for not nore than seventy-five
percent of fair market value.” °® In return for that
i nvest nent, the mnority purchaser receives a
“clean” license.® The GCommission inplenmented the
distress sale policy to further the goal of “ [f]lull
mnority participation in the ownership and nanagenent
of broadcast facilities [that] results in a nore di-
verse selection of programmng.” * The Conm ssion has
not extended the distress sale policy to fermale pur-
chasers.

The final policy, tax certificates, was designed
to increase mnority ownership and nanagenent of
broadcast facilities, thereby diversifying the pro-
granm ng available to the public. Under the tax cer-
tificate policy, the Commi ssion granted the seller of
a license a tax certificate when the seller trans-
ferred a station to “ parties with a significant m -
nority interest.” ' Via the tax certificate, the
seller was permtted to defer any capital gain tax on
the sale, provided that the nonies were reinvested
within a certain tine.'™ Because of the clear tax
benefits, “ [t]lhis policy gave the seller a substan-
tial incentive to seek out qualified mnority buyers
and accept offers frommnority buyers even where the
mnorities offered |ess noney than prospective white

97. See Statenent of Policy on Mnority Omnership of Broadcast Facili-
ties, 68 F.C.C.2d at 981; see also Jeff Dubin & Matthew L. Spitzer, Testing
Mnority Preferences in Broadcasting, 68 S. Ca.. L. Rev. 841, 845 (1995).

98. Dubin & Spitzer, supra note 97, at 845.

99. See id.

100. Statenent of Policy on Mnority Oanership of Broadcast Facilities, 68
F.C.C.2d at 981. O course, there is no enpirical data to support that con-
cl usi on.

101. See Petition for Issuance of Policy Statement or Notice of Inquiry by
National Tel ecommunications and |Information Adnministration, 69 F.C C 2d
1591, 1593 n.9 (1978) (menorandum opinion and order) (“ [We have not con-
cluded that the historical and contenporary disadvantagement suffered by
wonen is of the sane order, or has the sane contenporary consequences, which
woul d justify inclusion of a nmajority of the nation's population in a pref-
erential category defined by the presence of ‘minority groups.’” ).

102. See Statenent of Policy on Mnority Oanership of Broadcast Facili-
ties, 68 F.C.C. 2d at 983.

103. Id.; see also 26 U.S.C. § 1071 (1994).

104. See Statement of Policy on Mnority Oanership of Broadcast Facili -
ties, 68 F.C.C 2d at 983.
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purchasers.” ' As with the distress sale program the
tax certificate programwhen in force did not apply to
wonen. % | n 1995, Congress repealed the statutory pro-
vision authorizing the issuance of tax certificates;
to date, Congress has not passed |egislation reinstat-
ing the availability of the tax certificate program '’

2. Qutlet Diversity

The Conmi ssion has inposed several restrictions on
the nunber and conbination of stations that any one
broadcaster may own or control.!® These restrictions
i ncl ude the “ duopoly” rule, ! the “ one-to-a market”
rule, the daily newspaper/radio cross-ownership

105. 1d. at 981.

106. See Spitzer, supra note 86, at 299-300.

107. See Bill MConnell, Push for Mnority Tax Certificates, BROADCASTING &
CaBLE, Mar. 29, 1999, at 9, 9. Conmi ssioner Mchael Powell and Senator John
MeCain currently support legislation to revive the mnority tax certificate
program See Paige A biniak & Bill MConnell, MCain Floats Tax Certificate
Draft, BRrROADCASTING & CaBLE, Sept. 20, 1999, at 22, 22; David Hatch, MCain Un-
veils Tax Certificate Plan, ELECTRONC MDA, Apr. 26, 1999, at 4, 27.

108. See 47 CF.R § 73.3555 (1998)

109. This rule formerly stated “ that a party may not own, operate or con-
trol two or nore broadcast television stations with overlapping ‘Gade B
signal contours.” 1998 Biennial Review, supra note 18, at 11,279-80
(para. 9) (quoting 47 CF.R § 73.3555(b) (1998)). This effectively neant
that a single entity could not own or control two tel evision stations w thin
the sane comunity, or even in closely neighboring communities (e.g., Wash-
ington, D.C. and Baltinore, Maryland). The Comm ssion repealed the duopoly
rule in August 1999, and replaced it with a “ two-to-a-nmarket” rule, pro-
vided that certain conditions are satisfied. Under the new rules, a single
entity may own or control two television stations in the same narket if the
second station is not anong the top four stations in ratings and the market
has at least eight separately owned stations. See 47 CF.R § 73.3555
(1998); Broadcast Tel evision National Onmnership Rules, Review of the Comm s-
sion's Regul ations Coverning Television Broadcasting, Television Satellite
Stations Review of Policy and Rules, 14 F.C C R 12,903, 12,907-12, 12,975-
77 (paras. 8-12, app. B) (report and order) (1999). The Commission wll also
permt a single entity to own or control two television stations in a market
if the second station has failed, is failing, or renmains unbuilt notwith-
standing the issuance of a valid license and construction permt. See 47
C.F.R 8§ 73.3555 n.7 (1998); Broadcast Tel evision National Omnership Rules,
Review of the Conm ssion’s Regulations Governing Television Broadcasting,
Television Satellite Station Review of Policy and Rules, 14 F.CCR at
12,954-58 (paras. 115-25).

110. Prior to August 1999, this rule “ generally prohibit[ed] the common
ownership of a television and radio station in the same narket.” 1998 Bien-
nial Review, supra note 18, at 11,279 (para. 9) (quoting 47 CFR
§ 73.3555(c) (1998)). In 1989, the Commission anended this rule to state
that it woul d:

“ look favorably” on requests for waiver of the restrictions in the

top 25 television markets if, after the merger, at |east 30 independ-

ently owned broadcast voices remain, or if the merger involved a

“ failed station.” Case-by-case review of a waiver of request is also
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rule, local radio ownership rules,' the dual net-
work rule,* the UHF and television discount, ! and

provided for in instances where the presunptive waiver of criteria are

not present. Section 202(d) of the [Tel ecommunications Act of 1996,

Pub. L. No. 104-104, § 202(d), 110 Stat. 56, 111] directed the Conm s-

sion to extend its presunptive waiver policy to the top fifty televi-

sion markets if it finds that doing so would be in the public inter-
est.
Id. I'n August 1999, the Conm ssion abandoned the one-to-a-narket rule, per-
mtting a single entity to ow both a television station and a radio station
in the same commnity of license. See Broadcast Tel evision National Oaner-
ship Rules, Review of the Commssion's Regulations Governing Television

Broadcasting, Television Satellite Station Review of Policy and Rules, 14
F.CCR at 12,947-53 (paras. 100-114). Having repeal ed the one-to-a- market
rule, the Comm ssion now clains to be out of the waiver business. See Bill
McConnel |, No Favors, No \Wivers, BROADCASTING & CABLE, Sept. 13, 1999, at 24,
24.

111. This rule “ generally prohibits the cormon ownership of a daily news-
paper and a radio station in the sane community” and applies to all newspa-
per/ broadcast cross-ownership situations. 1998 Biennial Review, supra note
18, at 11,279 (para. 9) (citing 47 CF.R § 73.3555(d) (1998)).

112. Section 202(b) of the Tel econmunications Act of 1996 directed the
Commission to relax its radio nultiple ownership rules to allow common own-
ership as foll ows:

(A) in radio narkets with 45 or nobre comercial radio stations, a

party may own, operate, or control up to 8 commercial radio stations,

not nore than 5 of which are in the sane service (AMor FM; (B) mar-

kets with between 30 and 44 (inclusive) commercial radio stations, a

party may own, operate, or control up to 7 commercial radio stations,

not nore than 4 of which are in the same service; (C) narkets with be-
tween 15 and 29 (inclusive) commercial radio stations, a party may
own, operate, or control up to 6 comrercial radio stations, not nore
than 4 of which are in the same service; and (D) in nmarkets with 14 or
fewer comercial radio stations, a party may own, operate, or control
up to 5 commercial radio stations, not nore than 3 of which are in the
same service (AMor FM, except that a party may not own, operate, or
control nore than 50 percent of the stations in such market.

Tel ecommuni cations Act of 1996, Pub. L. No. 104-104, § 202(b)(1), 110 Stat.

56, 110. Also, Section 202(a) of the Tel ecom Act directed the Comm ssion to
elimnate its national radio ownership restrictions, which the Conm ssion
has now done; consequently, there are now no limts on the nunber of radio
stations that may be owned nationally. See id. § 202(a), 56 Stat. at 110;
I npl ementati on of Sections 202(a) and 202(b)(1) of the Tel econmunications
Act of 1996, 11 F.C.C.R 12368, 12,368-69 (para. 2) (1996) (order).

113. Section 202(e) of the Tel ecom Act directed the Commission to revise
its “ dual network”™ rule order, 47 CF. R 8 73.658(g). See Tel ecommunica-
tions Act § 202(e), 56 Stat. at 111. Under the pre-Tel ecom Act dual network

rule, “ the Conm ssion generally prohibited a party fromaffiliating with a
network organization that maintained nore than one network of television
broadcast stations.” 1998 Biennial Review, supra note 18, at 11,283-84

(para. 24). Pursuant to a directive in the Tel ecom Act, the Comm ssion re-

vised the rule
to permt a television broadcast station to affiliate with a person or
entity that nmamintains two or nore networks of television broadcast
stations unless such networks are conposed of: (1) two or nore persons
or entities that were “ networks” wupon the date the Tel ecom Act was
enacted; or (2) any such network in an English-1anguage program dis-
tribution service that on the date of the Tel ecom Act’s enactnent pro-
vided 4 or nore hours of progranm ng per week on a national basis pur-
suant to network affiliation arrangements wth |local television
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the daily newspaper/broadcast cross-ownership rule.®
Al of these nultiple ownership rules rest on the
“twin goals of pronoting diversity and economc com
petition.” ¢ Qutlet diversity bears a close relation-
ship to viewpoint diversity; by dividing up the owner-
ship of nedia assets, the Conm ssion hopes to ensure
the distribution of diverse progranm ng and, hence,
Vi ewpoi nt s.

3. Source Diversity

The Commission, in its continuing effort to foster
source diversity, adopted financial interest and syn-
dication rules (comonly known as the fin/syn
rules). These rules “ limt network control over
tel evision programm ng and thereby foster diversity of
progranm ng through the devel opnent of diverse and an-
tagonistic progranm ng sources, [and restrict] the
ability of the three established networks (ABC, CBS,
NBC) to own and syndicate tel evision progranm ng.” 8

Under severe judicial criticism?® the Comm ssion
“voluntarily” scrapped these rules because it was
unable to denonstrate that these rules advanced the
goal of ensuring diversity with respect to programm ng

broadcast stations and markets reaching nore than 75 percent of tele-
vi si on househol ds.
Id. (footnotes onitted).

114. The national television owership rule states that an entity may own
any nunber of television stations (subject to the restrictions of the |ocal
ownership rule) so long as “ the conbi ned audi ence reach of the stations does
not exceed 35 percent, as neasured by the nunber of television househol ds
and their respective ADls [Area of Domnant |nfluence]. Under [the Comm s-
sion's] rules, UHF and television stations are attributed with 50 percent of
the television households in their ADI market.” 1998 Biennial Review, supra
note 18, at 11,284 (para. 25) (citing 47 C.F.R § 73.3555(e)(2) (i) (1997)).

115. This “ rule prohibits the common ownership of a broadcast station and

a daily newspaper in the same locale.” |d. at 11,285-86 (para. 28) (citing
47 C.F.R § 73.3555(d) (1994)).
116. Id.

117. See Suzanne Rosencrans, The Questionable Validity of the Network
Syndication and Financial Interest Rules in the Present Environnent, 43
Fep. Cow L.J. 65, 65-68 (1990); Tanber Christian, The Financial Interest
and Syndication Rul es—Take Two, CowiAw ConsPECTUS 107, 107-109 (1995); Marc
L. Herskovitz, Note, The Repeal of the Financial Interest and Syndication
Rul es: The Denise of Program Diversity and Tel evision Network Conpeti-
tion?, 15 CaARDOzZO ARTS & ENT. L.J. 177 (1997).

118. Review of the Syndication and Financial Interest Rules, Section
73.655-73.663 of the Commssion's Rules, 10 F.C C R 12,165, 12,165 (para.
3) (1995) (report and order).

119. See, e.g., Capital QGties/ABC, Inc., v. FCC, 29 F.3d 309 (7th Cr.
1994); Schurz Comm v. FCC, 982 F.2d 1043 (7th Gr. 1992).
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sources. ™ Gven the existence of a conpetitive mar-
ket pl ace for programm ng and the energence of two new
television networks,' the fin/syn rules no |onger
served their original purpose of fostering diversity
in television program production and distribution nmar-
kets.'? The Commi ssion also determned that the net-
works likely would not act in ways detrimental to pro-
granmng source diversity follow ng deregulation,??®
and if they should attenpt to do so, antitrust |aws
woul d provide an adequate renedy. '

C. Incoherence and Contradictions in the Diversity
Prograns’ Definitions and Coal s

Wth the possible exception of the Comm ssion's
attenpts to create structural diversity through its
multiple station ownership restrictions, the Conms-
sion’s diversity efforts have not achieved their in-
tended goals and purposes. Indeed, in at |east sone
i nstances, the Commission’s efforts have perhaps im
peded the goal of pronoting a particular manifestation
of diversity.

1. Race as a Proxy for Progranm ng

Historically, the Commission's EEO rules assune
that a person holds a predeterm ned set of viewpoints
based on his race.' Those viewpoints wll then, by
virtue of that person’s nere presence at a broadcast
station, contribute to the diversity of viewpoints re-
flected in that station’s programming. Yet there sim
ply is no reliable enpirical evidence linking a per-

120. See Review of the Syndication and Financial Interest Rules, Section
73.655-73.663 of the Commission's Rules, 10 F.CC R at 12,168-71 (paras.
16-30); Review of the Syndication and Financial Interest Rules, Sections
73.655-73.663 of the Commission's Rules, 10 F.C C R 5672, 5672-73 (paras.
1-9) (1995) (notice of proposed rule naking); Evaluation of the Syndication
and Financial Interest Rules, 8 F.CCR 3282, 3284-3311 (paras. 3-52)
(1993).

121. The Conm ssion was referring to UPN and Fox. See Review of the Syndi-
cation and Financial Interest Rules, 10 F.C C R at 12169-71 (paras. 23-27).
In the last five years, two additional networks have entered the scene: War-
ner Brothers and PAX. See John Marks, TV s Lucky Seventh?, U S News & WRD
Rep., Sept. 7, 1998, at 38.

122. See 1998 Biennial Review, supra note 18, at 11,285-86 (para. 28).

123. See id. at 11,277 (para. 3).

124. See id.

125. See supra notes 21-34 and acconpanying text.
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son’s mnority status to his viewpoints. ! Nboreover,
the Commission has failed to consider other neans of
pronoting program diversity that do not rely on sus-
pect race- and gender-based classifications. These
sane observations also apply to the Commission s at-
tempts to vest broadcasting licenses with mnority
stati on owners. '?8

2. Monopoly Pronptes Programm ng Diversity

The multiple ownership restrictions the Commi ssion
has inposed'* are effective at fostering conpetition
in local nedia markets. A consequence of fostering
that conpetition, however, mght be a net decrease in
the nunber of programming fornmats available within a
particul ar nmedia market. Mre specifically, broadcast-
ers receive their income fromadvertising revenues. |In
turn, these advertising revenues are contingent on the
popul arity of the station's programming wth | ocal
viewers or listeners. The larger the audience the sta-
tion generates, the higher the station's potential ad-
vertising revenues. Broadcasters, therefore, attenpt
to find and air progranmng that will appeal to the
| argest possible audience. In doing so, broadcasters
necessarily air programming that is likely to appeal
to nost people within the potential audi ence—that is,
they air progranm ng that appeals to the majority cul-
ture’ s vi ewpoint.

In contrast, if a broadcast station owner owned
multiple stations in a particular local market, he
woul d be better able to target individual niche mar-
kets (mnority culture viewpoints) via different pro-
gramming formats on separate stations without fearing
a dimnution in his core or base audience.™ In the
presence of a conpeting station with the sane or a

126. The Conmi ssion has been unable to point to “ a single piece of evi-
dence” that links |owlevel enployees to programmng content. See Lutheran
Church-M ssouri Synod v. FCC, 141 F.3d 344, 356 (D.C. Qr. 1998); see also
Lanprecht v. FCC, 958 F.2d 382, 398 (D.C. Or. 1992) (holding that the Com
mssion's attenpts to establish a sex-based preference were unconstitutional
because the Commi ssion failed to proffer evidence supporting a link between
femal e ownership and “ femal e progranm ng” ).

127. See infra notes 252-56 and acconpanyi ng text.

128. See infra notes 257-316 and accomnpanyi ng text.

129. See supra notes 37-67 and acconpanying text.

130. See Schurz Comm, Inc. v. FCC, 982 F.2d 1043, 1054-55 (7th Qrr.
1992) ; KRATTENWMAKER & POAE, supra note 3, at 40-45.



KROTO. DOC 12/07/00 9:35 AM

126 UNI VERSI TY OF | LLINO S LAW REVI EW [ Vol . 2000

simlar format, however, the core |ocal audience m ght
sinply tune in to the conpetitor if the broadcaster
did not offer a host of fairly simlar programm ng op-
tions. Preventing or limting the ability of broad-
casters to own multiple stations within a single mar-
ket significantly inmpairs the ability of broadcasters
to target niche audiences, primarily because doing so
would result in a net loss of advertising revenue.
Thus, the nultiple ownership restrictions can actually
di mi ni sh programm ng diversity within a single market.
On the other hand, significant benefits nay be as-
soci ated with diversifying the ownership of nedia out-
lets, even if such diversification | eads to fewer pro-
gramming formats within a particular market.® The
owners of a television or radio station possess a
unique ability to influence the direction of public
affairs through selective coverage of contenporary
events and candidates for public office.* Thus, the
Conmmi ssi on nust choose a course between pursuing poli-
cies likely to lead to diversity in program formats
and policies designed to linit the concentration of
nedi a holdings in too few hands. Because the means to
each objective are directly contradictory, it is not
possi bl e to pursue both objectives sinmultaneously.

D. Divided Medi a Power as Public Good

The Framers took great pains to divide and sepa-
rate political power. Not content with creating a fed-
eral systemin which the states and the federal gov-
ernment would conpete for power and influence, they
further divided power at the federal |evel by estab-
lishing three largely independent branches of govern-
ment.®® The Franers feared that undue concentrations
of political power would lead to tyranny.® If it was

131. See infra notes 317-38 and acconpanying text; see also Review of the
Commi ssion’s Regul ati ons Coverning Tel evi sion Broadcasting; Television Sat-
ellite Stations Review of Policy and Rules, 14 F.C.C R 12,903, 12,914-16
(paras. 21-24) (1999) (report and order).

132. See O fice of Comm of the United Church of Christ v. FCC, 359 F.2d
994, 998 (D.C. Gr. 1966); see also Review of the Comm ssion’s Regul ations
Governing Tel evision Broadcasting; Television Satellite Stations Review of
Policy and Rules, Report and Oder, 14 FF.C CR at 12,911-14 (paras. 17-21).

133. See THe FeEDERALIST No. 9, at 47 (A exander Hamlton) (Random House
1937); THe FEDErALIST No 46, at 304 (Janmes Madi son) (Random House 1937); THe
FEDERALI ST No. 47, at 312 (James Madi son) (Random House 1937); THE FEDERALI ST NO.
51, at 335 (Al exander Hamlton & Janes Madi son) (Random House 1937).

134. See John C. Yoo, The Judicial Safeguards of Federalism 70 S. Ca.. L.
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prudent for the Franers to fear the ill effects of un-
checked political power, we should consider carefully
the potential ill effects associated with unchecked

concentrati ons of nedia power.

To be sure, concentrations of political power pre-
sent a nore direct kind of threat to denocracy than do
concentrations of nmedia power. That said, it is possi-
ble to use media power as a means of channeling, if
not controlling, the flow of political power.' The
owner of a television or radio station has a unique
opportunity to influence the outcones of electoral
contests—both by reporting on candidates favorably
and unfavorably and through benign (or malign) ne-
glect. Media exposure is |ike oxygen to candidates for
political office, particularly at the federal |evel.
If a television station pretends that a candi date does
not exist, her chances of election are considerably
reduced. 3¢

It is certainly true that candidates for federal
office have a statutory right of access to television
and radio stations.® Accordingly, if a candidate for
federal office has sufficient funds avail able, she can
use the mass nedia to reach the electorate regardl ess
of whether a particular radio or television station’s
owners support the candidate or her policies.'™ As a
practical natter, however, this right of access neans
little in the face of concerted negative nedia cover-
age. Ross Perot, for exanple, spent mllions of dol-
lars to promote his candidacy for the presidency in

Rev. 1311, 1362-74, 1403-05 (1997).

135. As Professor Patricia WIllians has explained: “ [T]he property of
the communications industry is all about the production of ideas, inmages,
and cultural representations, but it also selectively silences even as it

creates.” Patricia J. WIlianms, Comment, Metro Broadcasting, Inc. v. FCC
Regrouping in Singular Tinmes, 104 Harv. L. Rev. 523, 537 (1990).
136. In this regard, consider the fate of mnor party presidential candi-

dates. Very few readers could even nane the Libertarian Party’'s candidate
for president in the 1996 general election, even though Harry Browne’s nane
appeared on every state ballot in the country. See Donald P. Baker, Third
Party “ Musketeers” Duel on TV, WsH Pcst, Cct. 23, 1996, at A20. But see
Arkansas Educ. Tel evision Conm v. Forbes, 523 U S. 666, 683 (1998) (uphol d-
ing against a First Anmendnent challenge the editorial discretion of a pub-
licly owned and operated television station to exclude “ mnor” candi dates
froma televised candidates’ debate). In the 1996 presidential election, |o-
cal television and radio stations did not go out of their way to disparage
the Libertarian Party candi date—they sinply ignored him The net effect was
quite the sane.

137. See 47 U.S.C. 8§ 312(a)(7), 315 (1994).

138. See generally Buckley v. Valeo, 424 U S. 1 (1976).



KROTO. DOC 12/07/00 9:35 AM

128 UNI VERSI TY OF | LLINO S LAW REVI EW [ Vol . 2000

1992 and 1996, but persistent negative nedia coverage
of his candidacy significantly blunted the effective-
ness of those expenditures.® Al though noney can be
used to influence the outcone of elections, sonetines
even distorting the process of denocratic delibera-
tion, its power is significantly limted by the
broadcast nedia’ s ability to drown out any nessage it
does not find congenial.

This linkage between nedia power and political
power gives rise to a conpelling need to check media
power to avoid disruption of the electoral process.
Just as unchecked political power presents an unac-
ceptable threat to liberty, so, too, unchecked nedia
power requires structural controls to maintain a vi-
able nmarketplace of ideas.™ To the extent that the
Commi ssion’s diversity policies have as their objec-
tive dividing and checking media power, these policies
serve a critical function. Oitics of the Commi ssion’s
policies who advocate sole reliance on market forces
to protect diversity have sinply failed to consider
the inportance of maintaining structural diversity
anong the electronic nmedia as a nmeans of enhancing de-
nocracy. O course, to concede that a strong rationale
exists for structural regulations that pronote diver-
sity within the broadcast nmedia is not to say that the
Commi ssion’s current regul ations neet this need effec-
tively.

139. This is not to say, however, that M. Perot’s own efforts did his
candi dacy much good. See Kenneth T. Walsh & Linda Kulnan, The G |ded Age of
Anerican Politics: MIlionaires Are Lining up to Run for Ofice, US Nevs &
WRLD ReEr., May 20, 1996, at 26. Although M. Perot spent over $60 mllion of
his own noney on his 1992 presidential canpaign, he won only 19% of the
popul ar vote. See id. G her unsuccessful candidates who have expended |arge
sums of noney without generating nuch electoral success include M chael
Huf fi ngton, who spent $30 million on his 1994 California senate race; Steve
Forbes, who spent $37 nillion on his 1996 primary canpaign for the GCP
presidential nom nation; and Al Checchi, who spent a record-setting $38 m| -
lion on his primary canpaign for governor of California but received only
22% of the popul ar vote. See Dan Balz, Onhce Again, It's Ckay to Be a Politi-
cian, WAsH. Pcst, June 4, 1998, at Al; Jack Gernond & Jules Wtcover, Elec-
tions for Sale? Not Very Often, San DIEGO UN Ov TRBUNE, Nov. 29, 1997, at Bl1O;
Bi g Spenders Facing California Voters, Newspay, June 3, 1998, at A19.

140. See Onen M Fiss, Mney and Politics, 97 Caw L. Rev. 2470 (1997).
141. See infra notes 317-38 and acconpanying text; see also ALEXANDER
MEI KLEJOHN, FREE SPEECH AND | TS RELATI ON TO SELF- GOVERNMENT 56 (1948) .
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[11.DIVERSITY AS RACE: A PROBLEMATI C APPROACH TO | MPLEMENTI NG
THE DI VERSI TY PROGRAM

Even conceding the utility of diversity as a cor-
nerstone principle in federal broadcast regulation,
the Commission's efforts to inplenment this goal have
been wildly wide of the mark. Consider, for exanple,
the Commission's attenpts to increase the nunber of
mnority-owned radio and television stations and its
concurrent efforts to pronote the enploynment of mi-
norities by broadcast |icensees. Using the rubric of
diversity, the Comm ssion has attenpted to inplenent a
variety of race- and gender-based prograns. Although
the federal courts once denonstrated a wllingness to
acqui esce in such efforts, recent devel opnents suggest
that this aspect of the Conmission’s diversity agenda
could be in grave danger.

A. Metro Broadcasting and Diversity

In 1990, the Suprene Court issued its |andnmark
opinion Mtro Broadcasting, Inc. v. FCC ' Metro
Broadcasting upheld the validity of the Commission’s
conparative preference and distress sale policies
agai nst argunents that these policies violated the
equal protection principle inplicit in the concept of
due process of law '** The Court held that ostensibly
“ benign” racial classifications wuld pass constitu-
tional nuster only if the classifications “ serve im
portant governmental objectives within the power of
Congress and are substantially related to the achieve-
nent of those objectives.” * Applying that standard,
the Court concluded that programmng diversity is an
i nportant governmental objective” and can “ serve as
a constitutional basis for the preference poli-
cies.” " The Court then found programdiversity “ sub-
stantially related” to minority ownership.' In so
doi ng, however, the Court gave “ Congress and the FCC
every possible benefit of the doubt.” ** In fact,

142. 497 U. S. 547 (1990).

143. 1d. at 552; see Bolling v. Sharpe, 347 U S. 497, 500 (1954); see also
U S Const. anend. XV, 8§ 1.

144. Metro Broad., 497 U S. at 549.

145. 1d. at 566.

146. |1d.

147. Dubin & Spitzer, supra note 97, at 849-50. As a prelimnary matter,
the Court noted that “ [i]t is of overriding significance . . . that the
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“[t]he Court refused to exam ne the facts behind FCC
policies, refused to question congressional findings,
and characterized the relevant legislative history in
a very deferential fashion.” % Wiether such deference
was actually justified is a matter open to serious
doubt s. **°

Al though the Court noted that Congress found that
“the effects of past inequities stemm ng from racial
and ethnic discrimnation have resulted in a severe
underrepresentation of mnorities in the media of mass
communi cations,” * the Court explained that “ Congress
and the Comm ssion [did] not justify the minority own-
ership policies strictly as renedies for victims of
this discrimnation . . . .” ™ JInstead, the Commis-
sion argued that its mnority ownership policies ex-
isted “ primarily to pronote progranmng diversity.” 2
The Court accepted this justification and concluded
that the “ interest in enhancing broadcast diversity
is, at the very least, an inportant governnmental ob-
jective and is therefore a sufficient basis for the
Conmi ssion’s minority ownership policies.” 2

In anal yzing the second prong of its equal protec-
tion inquiry, the Court held that “ the minority own-
ership policies are substantially related to the
achi evenent of the Covernnment’'s interest” in enhanc-
i ng broadcast diversity.*™ The Court reached this con-
clusion without the benefit of any definitive enpiri-
cal evidence denonstrating the existence of such a
relationship. Indeed, the Court relied on the Conm s-
sion’s conclusory statenent that there is “ an enpiri-

FCC's mnority ownership prograns have been specifically approved—i ndeed,
mandat ed—by Congress.” Metro Broad., 497 U S. at 563. The Court observed
that based on general separation of powers principles, it should provide an
appropriate level of deference to such congressional findings. Id. (citing
Fullilove v. K utznick, 448 U S. 448 (1980)). Utimately, the Court placed
great enphasis on the fact that Congress had bl essed the Conmission’s pro-
grans. See id. at 564-65.

148. |d.

149. See generally Neal Devins, Metro Broadcasting, Inc. v. FCC. Requiem
for a Heavywei ght, 69 Tex. L. Rev. 125 (1990).

150. Metro Broad., 497 U S. at 566 (quoting HR Cav. Rer. No 97-765, at
43 (1982), reprinted in 1982 U S.C C AN 2237, 2261, 2287).

151. 1d. at 566; see also id. at 611 (O Connor, J., dissenting) (“ The FCC
appropriately concedes that its policies enbodied no renedial purpose .

and has disclained the possibility that discrimnation infected the alloca-
tion of licenses.” ).

152. |d. at 566.

153. 1d. at 567.

154. 1d. at 569.
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cal nexus between minority ownership and broadcasting
diversity,” ® noting that this conclusion was a
“ product of [the Comm ssion’s] expertise.” ' In con-
sequence, the Court accorded the Conmi ssion’s state-
nments the requisite deference.’ The Court also noted
that “ Congress . . . has nmade clear its view that the
mnority ownership policies advance the goal of di-
verse progranmng.” 8 A though the Court engaged in a
| engthy discussion of the congressional history of
dealing with mnority ownership issues in the broad-
cast context,'™ nowhere did the Court point to any
concrete congressional factual findings denonstrating
that the policies effectively advanced the goal of di-
verse progranm ng. '

Four dissenting Justices (who subsequently joined
the Adarand najority) maintained that the Conm ssion's
desire to use race as a proxy for program diversity
was fundanentally at odds with the equal protection
principle. ' Justice O Connor, witing for the dis-
senters, described the Conmission’s interests as
“ certainly anorphous” '*2 and enphasi zed that “ the in-
terest in diversity of viewpoint provides no legiti-
mate, much less inportant, reason to enploy race clas-
sifications apart from generalizations inpermnissibly
equating race with thoughts and behavior.”

155. |d. at 570.

156. |d.

157. See id.

158. |d. at 572.

159. |d. at 572-79.

160. See generally Note, Deference to Legislative Fact Determnations in

First Anmendment Cases After Turner Broadcasting, 111 Hav. L. Rev. 2312

(1998).

161. See Metro Broad., 497 U S. at 602-03 (O Connor, J., dissenting).
162. |d. at 614.

163. |d. at 615. Justice O Connor added:

The FCC and the majority of this Court understandably do not suggest
how one woul d define or measure a particular viewpoint that mght be
associated with race, or even how one would assess the diversity of
broadcast viewpoints. Like the vague assertion of societal discrimna-
tion, a claimof insufficiently diverse broadcasting viewpoints m ght
be used to justify equally unconstrained racial preferences, linked to
nothing other than proportional representation of various races. And
the interest would support indefinite use of racial classifications,
enployed first to obtain the appropriate mxture of racial views and
then to insure that the broadcasting spectrum continues to reflect
that mxture. W cannot deemto be constitutionally adequate an inter-
est that would support neasures that ampunt to the core constitutional
violation of “ outright racial balancing.”

Id. at 614.
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B. After the Fall: Adarand and the Diversity Project

In Adarand Constructors, Inc. v. Pena,'® the Su-
prenme Court revisited its Metro Broadcasting holding
t hat benign race-based affirnmative action prograns are
subject to an internediate |evel of scrutiny. The pro-
gram at issue in Adarand was the brainchild of the De-
partment of Transportation rather than the Comm ssion.

Essentially, the departnment provided significant
financial bonuses to primary contractors who enlisted
the help of mnority-owned and -operated subcontrac-
tors.'™ The Adarand Court declined to follow Metro
Broadcasting and squarely held “ that all racial clas-
sifications, inposed by whatever federal, state, or
| ocal governnental actor, nust be analyzed by a re-
viewing court under strict scrutiny.” * Witing for
the mgjority, Justice O Connor explained that under
this standard of review, “ such classifications are
constitutional only if they are narrowy tailored
measures that further a conpelling governnental inter-
est.” ' The Adarand Court expressly overruled Metro
Broadcasting, at least insofar as anything in Metro
Broadcasting conflicted with the Court’s opinion in
Adar and. %8

In the Commission's first response to Adarand, it
amazi ngly concluded that Adarand did not inplicate its
EEO program **° The Commi ssion nmintained that the EEO
program was an efforts-based program that did not re-
quire a station to hire anyone based on race—in ot her
words, it was race-neutral.' According to the Comm s-
sion, race-neutral prograns did not violate equal pro-
tection principles, nuch less trigger strict judicial
scrutiny.* The Commission relied heavily on a neno-
randum authored by then-Assistant Attorney GCeneral
VWalter E. Dellinger 111.% Dellinger’s analysis of

164. 515 U. S. 200 (1995).

165. See id. at 204-05.

166. 1d. at 227 (enphasis added).

167. Id.

168. See id.

169. See WOCB-TV, Inc., 11 F.C.CR 19,680, 19,682-83 (para. 11) (1996)
(“ [We conclude that Adarand does not inplicate our EEO program” ).

170. See supra notes 37-66 and acconpanying text.

171. See, e.g., Lutheran Church-Mssouri Synod v. FCC, 141 F.3d 344, 350-
52 (D.C. Or. 1998).

172. See Streanlining Broadcast EEO Rule, supra note 43, at 5162 (para.
15).
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Adar and concl uded t hat:

Mere outreach and recruitment efforts .
typically should not be subject to Adarand stan-
dar ds. | ndeed, post-[ R chnmond v. JA Croson,
Co. '] cases indicate that such efforts are con-
sidered a race-neutral nmeans of increasing mnor-
ity opportunity. In sonme sense, of course, the
targeting of minorities through outreach and re-
cruitment canpaigns involves race-conscious ac-
tion. But the objective there is to expand the
pool of applicants or bidders to include mninori-
ties, not to use race or ethnicity in the actual
decision. If the governnent does not use racial
or ethnic classifications in selecting persons
from the expanded pool, Adarand ordinarily would
be i napplicable. '™

Scrutiny of Professor Dellinger’s analysis reveals
its flawns. On its face, Adarand requires strict scru-
tiny of any use of race as a shorthand, regardl ess of
the governnent’s purpose in doing so. MNoreover, the
use of outreach efforts, if coupled with statistical
analysis of the success or failure of such efforts,
could effectively bypass Adarand’s mandate by sinply
substituting an obligation to recruit broadly (coupled
with quantitative anal ysis of the success of these ef-
forts) for direct, outcome-based hiring quotas.* To
the extent that outreach based efforts constitute a
response to the problem of race- or gender-based dis-
crimnation, such efforts could well be constitu-
tional. That said, Adarand’s analysis would apply to
such prograns; it seens quite possible, however, that
anti-discrimnation outreach based prograns woul d sur-
vive strict scrutiny.' The Supreme Court’s nost re-
cent pronouncenents on the “ benign” wuse of race-
based cl assifications support these concl usions.

In Croson, which the Adarand Court cited with ap-
proval ,*" Justice O Connor, witing for the majority,
cited the follow ng exanples of race-neutral neasures
to increase minority participation in the construction

173. 488 U. S. 469 (1989).

174. Menorandum from Walter Delinger, Assistant Attorney General, Ofice
of Legal Counsel, US. Dep't of Justice, to all Agency General Counsels 7
(June 28, 1995), reprinted in Streanmining Broadcast EEO Rule, supra note
43, at 5162 (para. 15) (citations omtted).

175. See infra notes 252-316, 457-64 and acconpanyi ng text.

176. See infra notes 434-49 and acconpanyi ng text.

177. See Adarand Constructors, Inc. v. Pena, 515 U S. 200, 221-22 (1995).
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i ndustry: (1) snall business preferences; (2) sinpli-
fication of bidding procedures; (3) reduced bond re-
quirenents; and (4) “ training and financial aid for
di sadvant aged entrepreneurs of all races.” ' Accord-
ing to the Croson nmajority, these neasures reflected
classifications based on factors other than race
and/ or gender and were, correspondingly, not subject
to strict scrutiny.' Significantly, none of these al-
ternatives rely directly upon classifications of race
(or gender) for inclusion.

The Supreme Court reiterated its position regard-
ing the necessity of using race-neutral classifica-
tions, rather that race-based classifications, in
MIler v. Johnson,'® a case decided only weeks after
Adarand. The MIler Court explained that because the
targeting of soci oeconom c groups is not a distinction
based on race, it is not a classification subject to
strict scrutiny.! Because the classification is fa-
cially race-neutral, it will be deemed a race-neutral
classification even though a disproportionate nunber
of mnorities mght fall within it.*® This conclusion
woul d probably hold true even if increasing the nunber
of mnorities contracting with the government agency
is one of the principal reasons notivating the adop-
tion of the classification.' Consistent with this
analysis, the Conmmission’s EEO rules are thus race-
neutral only if they require stations to target, or
interview, individuals from sectors of the public
based on factors other than the race and/or gender of
the specified applicant pool.

O course, the EEO rules are not facially race-
neutral. Rather than requiring licensees to seek job
applications from broad segments of the community

178. Croson, 488 U.S. at 509-10. On the other hand, follow ng Croson, sev-
eral federal courts recognized certain affirmative action prograns to be
race-neutral. See, e.g., Branch v. Seibels, 31 F.3d 1548, 1571 (11th Qr.
1994); Peightao v. Metropolitan Dade County, 26 F.3d 1545, 1557-58 (11th
Gr. 1994); Billish v. Gty of Chicago, 962 F.2d 1269, 1290 (7th Gr. 1992),
rev’d on other grounds, 989 F.2d 890 (7th Gr. 1993) (en banc); Raso v.
Lago, 958 F. Supp. 686, 701-04 (D. Mass. 1997); Shuford v. Al abama State Bd.
of Educ., 897 F. Supp. 1535, 1553 (N.D. Ala. 1995).

179. See Croson, 488 U.S. at 493-98.

180. 515 U.S. 900, 916 (1995) (targeting of soci oeconom c commnity is not
a distinction based on race.).

181. See id.

182. See id.

183. See Washington v. Davis, 426 U S 229, 242 (1976); MCay v. United
States, 195 U. S. 27, 56 (1904).
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wi thout regard to the applicants’ race or gender, in
several instances the EEO rul es make express reference
to the specific targeting of mnorities for a sta-
tion's recruitnment efforts.® Wthout a doubt, the EEO
rules require a station to make a decision—who to
target for an intervi ew—based on race.

The initial argunent advanced by the Comm ssion,
and those courts that have substantively addressed the
i ssue, was explained in Raso v. Lago, ' a case finding
a housing plan designed to recruit mnority applicants
to be race-neutral:

Al though the affirmative recruitment of minor-
ity applicants is race-conscious, . . . such con-
duct alone does not constitute a “ preference”
wi thin the meaning of Groson and Adarand that is
subject to strict scrutiny because: “ the crucial
distinction is between expanding the applicant
pool and actually selecting from that pool. Ex-
panding the pool is an inclusive act. Exclusion
‘based on race[] . . . can only occur at the se-
| ection stage.’” %

Central to this analysis is the conclusion that
the equal protection principle protects against |aws
that give an individual a race-based preference only
with respect to a hiring decision. This is, however, a
particularly narrow reading of the equal protection
mandat e. Because the wording of a court’s inquiry nec-
essarily predeterm nes the outcone of an equal protec-
tion chall enge, one must be careful to determine pre-
cisely what t he equal prot ection principle
prohi bits. ®

Al though the Court in Adarand framed the constitu-
tional equal protection nandate in terns of protec-
tions against “ preference[s] based on racial or eth-

184. See 47 CF.R 8§ 73.2080(c)(2) (1997) (“ use mnority organi zations” );
id. 8 (c)(2)(i-v) (describing how the requirements of (c)(2) may be satis-
fied); id. 8 (c)(3) (conparing the conposition of the relevant |abor area
wor kf orce with the racial conposition of a station's workforce).

185. 458 F. Supp. 686 (D. Mass. 1997).

186. Id. at 702.

187. For exanple, if the inquiry is whether the EEO rules require a pref-
erence in the decision to hire an individual, the answer — at |east based
on the facial requirenents of the rules — is no. On the other hand, if the
inquiry is whether the EEO rules require a station to nake a race or gender
distinction in the decision of whomto target for an interview, the answer
is yes. Oearly the same facts, under differing inquiries, would probably
lead to different outconmes as to the constitutionality of the Conm ssion’s
EEO rul es.



KROTO. DOC 12/07/00 9:35 AM

136 UNI VERSI TY OF | LLINO S LAW REVI EW [ Vol . 2000

nic criteria,” *®* it ultimately held that all racial
classifications were subject to strict scrutiny.®® In
its first post-Adarand Equal Protection dause deci-
sion, the Suprene Court stated that the clause's
“ central mandate is racial neutrality in governmnental
deci si on maki ng. Though application of this inperative
raises difficult questions, the basic principle is

straightforward: ‘Racial and ethnic distinctions of
any sort are inherently suspect and call for the nost
exacting judicial examnation.’” ' Although sone lin-

gering doubts mght renmain, the best conclusion that
can be drawn from these and other judicial pronounce-
ments is that the Equal Protection O ause prohibits
any law or regulation that requires any sort of racial
or ethnic distinction to be factored into any deci-
sion, absent a conpelling justification (such as the
remedi ati on of prior unlawful discrimnation).

The Commission’s initial contention that its EEO
rules are race-neutral is prenmised inplicitly on the
assunption that within the real mof enploynment-related
equal protection jurisprudence, the Equal Protection
Clause only inpacts hiring decisions. |Indeed, the Com
m ssion’s conclusion accepts the fact that affirmative
recruitment of mnority applicants is race-conscious
conduct yet |abels such recruitment race-neutral be-
cause it is an inclusive, rather than exclusive,
act.' The Commission is in essence concluding that
unequal treatment based on race is race-neutral be-
cause nobody has been denied a benefit (that is, a
job). It is clear, however, that within the neaning of
the Equal Protection O ause, the harmat issue is the

188. Adarand Constructors, Inc. v. Pena, 515 U S 200, 219 (1995).

189. See id. at 227; see also id. at 201 (“ any racial classification sub-
jecting that person to unequal treatnent” is suspect (enphasis added)); id.
at 223 (“ [Alny official action that treats a person differently” is sus-
pect) (enphasis added) (quoting Fullilove v. K utznick, 448 U S. 448, 523
(1980) (Stewart, J., dissenting)); MlLaughlin v. Florida, 379 US. 184, 192
(1964) (“ [Racial classifications [are] ‘constitutionally suspect’” (enpha-
sis added)); Hrabayashi v. United States, 320 U S. 81, 100 (1943) (“ D s-
tinctions between citizens” are suspect (enphasis added)).

190. Mller v. Johnson, 515 U S. 900, 904 (1995) (quoting Regents of Univ.
of California v. Bakke, 438 U.S. 265, 291 (1978) (opinion of Powell, J.))
(citations onmitted) (enphasis added).

191. See, e.g., Mchelle Adans, The Last Wave of Affirnative Action, 1998
Ws. L. Rev. 1395, 1446-62; Robert C. Power, Affirmative Action and Judi cial
I ncoherence, 55 CHoSt. L.J. 79 passim (1994).

192. See Shuford v. A abama State Bd. of Educ, 897 F. Supp. 1535, 1550-57
(1995).
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“denial of equal treatment . . . , not the ultimte
inability to obtain [a] benefit.” ! Upon close exanmi -
nation, the Conmission's argunment that the tangible
harm done as a result of unequal treatnent inpacts the
| evel of scrutiny appears to be little nore than a
contention that the EEO rules—that require unequa
treatment—are not subject to strict scrutiny because
the Conm ssion has classified the harm caused by the
unequal treatnent as both benign and race-neutral as
to its effects. Thus, the Conmi ssion essentially is
asserting that strict scrutiny does not apply to be-
ni gn, race-based decisions, precisely the conclusion
expressly rejected in Adarand. '

Even accepting for the sake of argunent the Com
nmssion's contentions that its pre-2000 EEO rul es were
facially race-neutral, they were not race-neutral in
practice and for that reason were properly subject to
strict scrutiny analysis.® [If there is “ concrete
evidence” that facially race-neutral neasures are be-
ing “ manipulated to provide a preference” on the ba-
sis of race, the facially race-neutral neasure is sub-
ject to strict scrutiny.! The Commission naintained

that “ [t]he nunbers and percentages [utilized for
conparing workforce profiles pursuant to 47 CF.R
8§ 73.2080(c)(3)] are sinply analytical aides . . . and

193. Northeastern Fla. Chapter of the Associated Gen. Contractors of Am
v. Gty of Jacksonville, 508 U S. 656, 666 (1993); see also Adarand, 515
U S at 229-30 (“ [Whenever the government treats any person unequally be-
cause of his or her race, that person has suffered an injury. . . .” ). The
Suprene Court has made plain that being placed in one electoral district or
anot her based solely on race constitutes a violation of the Equal Protection
Clause. See Mller, 515 U. S at 905; Shaw v. Reno, 509 U.S. 630, 642 (1993).
Under the Conmission’s logic, race-based districting decisions mght be out-
side the purview of strict scrutiny because no one is required to vote based
on their racial identity. The Suprene Court, however, in Shaw and Ml ler,
has squarely rejected such logic. The nere fact of government classification
by race for districting purposes violates the equal protection rights of the
voters so classified. See John Hart EH'y, Standing to Challenge Pro-Mnority
Gerrynandering, 111 Harv. L. Rev. 576, 594-95 (1997).

194. 515 U S. 200 (1995). (ne should note, however, that the application
of strict scrutiny should not nean that the governnent’'s attenpt to utilize
a race-based classification always fails. See Wttner v. Peters, 87 F. 3d
916, 918-20 (7th Qr. 1996); Adanms, supra note 191, at 1461-62.

195. See Lutheran Church-M ssouri Synod v. FCC, 141 F.3d 344, 352-53 (D.C
Cr. 1998); 47 CF.R § 73.2080 (1997); Streaniining Broadcast EEO Rul es,
supra note 43, at 5162 (paras. 14-15).

196. Sout h-Suburban Housing Gr. v. Board of Realtors, 935 F.2d 868, 884
(7th Qr. 1991), cert. denied, 502 U S 1074 (1992); see also Mller, 515
U S at 913 (recognizing that statutes are subject to strict scrutiny under
the Equal Protection dause when they involve racial classifications or when
they are race-neutral on their face but are notivated by a racial purpose).
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are not determnative [of conpliance with the EEO
rules].” ¥ Despite the Conmmission’s position, even
proponents of the EEO rules (for exanple, the National
Bl ack Media Coalition)' have acknow edged that “ many
licensees view the [statistical] guidelines as a
‘ceiling’ rather than a ‘floor’ for mnority enploy-
ment. . . [and that many] |icensees [operate] just
above or just below the nunerical 50% parity guide-
i nes throughout their respective license terns.”

Adarand and its progeny effectively shift the bur-
den of persuasion from those challenging the use of
race as an admnistrative shorthand to the government
entity wishing to use race incident to administering a
particular program As a burden-shifting device, Ada-
rand places a nearly insurnountable barrier in the way
of a governnmental agency that wi shes to engage or fa-
cilitate race-conscious behavior of any sort. Absent
the nost conpelling reasons and an utter inability to
achieve the government’s objective using race-neutral
neans, the government |oses. This turns the burden of
proof on its head; in nost cases, government action
enjoys a strong presunption of validity.?® The Conm s-
sion does not seemto have internalized this aspect of
Adarand. Wereas the Conmission's actions usually en-
joy a presunption of legality, this presunption does
not exist when the Commi ssion uses race as a short-
hand, whether to pronote diversity or to achieve some
ot her obj ecti ve.

Accordingly, if a reviewing court were to apply
strict scrutiny to any or all of the Commission’s

197. Catawaba Valley Broad. Co., 3 F.C.C R 1913, 1914 (para. 9) (1988);
see al so Anendnent of Part 73 of the Conmi ssion’s Rules Concerning Equal Em
ployment Cpportunity in the Broadcast Radio and Television Services, 4
F.C.C.R 1715, 1715 (para. 5) (1989) (“ [T]he Conm ssion believe[s] that the
principle el enent of a good EEO programwas the effort undertaken to attract
qualified mnority and female applicant’s whenever a vacancy has occurred,
rather than relying on a station's statistical profile.” )

198. See Catawaba Valley Broad. Co., 3 FF.C CR at 1913 (para. 4) (1988).

199. |1d. Even though the Commission's EEO rules force private enployers
into race-based hiring decisions, the state action requirenent is neverthe-
less satisfied. See Reitman v. Ml key, 387 U S. 369, 380-81 (1967). Covern-
ment cannot do indirectly that which it could not acconplish directly by
forcing nonstate actors to inplement constitutionally dubious policies. See
id.; see also Ronald J. Krotoszynski, Back to the Briarpatch: An Argunent
for Constitutional Meta-Analysis in State Actor Determnations, 94 Mcd L.
Rev. 302, 320-21 (1995). Because the Conmission could not directly nandate
race-based hiring and recruitment decisions, it |ikew se cannot encourage or
facilitate such behavior by private sector enployers.

200. See, e.g., 5 US C8§ 706(2) (1994).
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race- based prograns,?® then all of those programs—
each one of whi ch rests on the diversity
justification—is in serious jeopardy of being struck
down as violative of the equal protection principle.
In her dissenting opinion in Mtro Broadcasting, 2%
Justice O Connor, who later authored the mjority
opinion in Adarand, wote that “ [modern equal
protection doctrine has recognized only one
[conpel ling] interest: remedying the effects of racial
di scrimnation. The interest in increasing the
diversity of broadcast viewpoints is clearly not a
conpelling interest.” 2° Even though Justice O Connor
has opined otherwise with respect to the conpelling
nature of the same interest in higher education,?* her
strong statenent in Metro Broadcasting has |led even a
pro- Conmi ssion comentator to conclude that “ it is
probable that the FCC s primary objective of pronoting
a diversity of voices . . . would not qualify as a com
pelling governmental interest for equal protection
pur poses—effectively failing the first prong of
strict scrutiny.” 2

The Commi ssion’s conclusion that its pre-2000 EEO
rules did not conflict with the strict scrutiny stan-
dard in Adarand was, at best, a doubtful proposition.
I ndeed, the Commission’s initial reaction to Adarand
could be read to acknow edge inplicitly the perils of
arguing that its race-based regulations could satisfy
strict scrutiny.?® Notwithstanding the GCommission's
protests that its EEO prograns shoul d survive Adarand,
it did not take long for the other shoe to drop.

201. See supra notes 35-132 and acconpanying text.

202. Metro Broad., Inc. v. FCC, 497 U S 547, 612 (1990) (O Connor, J.,
di ssenting).

203. Id. (enphasis added); see also Gty of Rchnond v. J.A Croson Co.,
488 U.S. 469, 493 (holding that race-based affirmative action programs “ are
strictly reserved for renedial settings” ).

204. See Wgant v. Jackson Bd. of Educ., 476 US. 267, 286 (1986)
(O Connor, J., concurring).

205. S. Jenell Trigg, The Federal Communications Comm ssion’s Equal Qopor-
tunity Enploynent Program and the Effect of Adarand Constructor, Inc. v.
Pena, 4 CowLAw ConspecTus 237, 253 (1996); see al so Hopwood v. Texas, 78 F.3d
932, 944 (5th Qr. 1996). M. Trigg served as a tel ecomrunications policy
analyst in the Ofice of Communications Business Qoportunities at the Com
ni ssi on.

206. Cf. Mark. A Neuser, Note, FCC's Block Auction in the Wake of Ada-
rand: Harbinger or Hoax?, 1996 Ws. L. Rev. 821 (describing the Conm ssion’s
speedy decision in the wake of Adarand to abandon spectrum set-asides for
wonen and nminority bidders in the personal communications services (PCS)
spect rum aucti ons).
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C. Lutheran Church-M ssouri Synod and the |npact of
Adar and

In Lutheran Church-Mssouri Synod v. FCC %" the
Commi ssion faced a direct Adarand-based challenge to
the constitutionality of its EEO rules.?® The D.C
Crcuit found that the Commi ssion’s EEO rul es viol ated
the Fifth Anmendnment’s inplied equal protection guaran-
tee.? This result has ominous inplications for all of
the Comm ssion's race-based affirmative action pro-
grans, which rest on the diversity rational e enphati -
cally rejected in Lutheran Church. #°

The facts of the case are relatively straightfor-
ward. The Lutheran Church-M ssouri Synod holds 1i-
censes for two radio stations in Mssouri. One, KFUO
(AM), operates as a nonconmercial station with a re-
ligious format. The other station, KFUO FM operates
commercially and broadcasts classical nusic with a re-
ligious orientation, as well as some religious pro-
gramming. Both stations are dedicated to the task of
carrying out the “ Geat Conm ssion which Christ gave
to Hs Church, to preach the Gospel to every creature
and to nurture and serve the people in a variety of
ways."” 2! Because of that mssion, the church believes
that many, if not nost, of the positions at the sta-
tion require a know edge of the Lutheran doctrine.

After receiving the church’s 1989 I|icense renewal
applications, the Commssion's staff requested nore
informati on about both stations’ affirmative action
efforts during the preceding license term In re-
sponse, the church offered two prinmary explanations
for its relative lack of success in recruiting and re-
taining African Anerican enployees.?? First, it re-

207. 141 F.3d 344 (D.C. Gr. 1998), reh’g and reh’g en banc denied, 154
F.3d 487 (D.C. Gr. 1998). The Conmission declined to seek Suprenme Court re-
view of the Court of Appeals’ decision. See FCC WIIl Not Seek Suprene Court
Revi ew of Decision Striking Down EEO Program 67 US L W 2377 (Jan. 5,
1999) .

208. See Lutheran Church-M ssouri Synod, 141 F.3d at 345-46.

209. See id. at 351-56; see also Bolling v. Sharpe, 347 U S 497 (1954)
(holding that the Due Process Jause of the Fifth Amendnent provides citi-
zens with an equal protection right as against the federal governnent).

210. See supra notes 35-107, 125-28, 141-90 and acconpanyi ng text.

211. Lutheran Church-M ssouri Synod, 141 F.3d at 346.

212. As an indication of the sort of argument that goes on in these pro-
ceedings, it is interesting to note that in this case the NAACP “ argued t hat
the Church should not receive credit for hiring a H spanic because there
were so few H spanics in the labor market.” Id. at 346 n.1.
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sponded that it did have minority enployees, including
African Americans.?® Second, the church expl ai ned t hat
it did engage in nminority-specific recruitnent.?*
Shortly thereafter, the NAACP filed a petition to deny
the applications, contending that the church’s EEO ef -
forts were insufficient, and that the stations had
failed to enploy an adequate nunber of mnority em
pl oyees. #** The case then proceeded to a hearing before
an admini strative | aw judge (ALJ).?*®

Before the ALJ, the church reiterated and expanded
upon its earlier two-pronged defense. First, it
claimed that its hiring criteria of “ know edge of Lu-
theran doctrine” and “ classical nusic training” nar-
rowed the local pool of available mnorities.?’ Rely-
ing on the Conm ssion’s prior assurance that *“ the
Commission will, in its in-depth reviews, take cogni-
zance of a licensee’'s inability to enploy wonen or mi-
norities in positions for which the |icensee docunents
that only a very limted nunber of wonmen or ninority
groups have the requisite skills,” ?*® the church as-
serted that the NAACP's claim of deficient mnority
hiring practices did not constitute evidence of dis-
crimnatory hiring or recruiting.®®

Second, the church explained that for nany job
openings it did not engage in any outside recruiting,
| argely because it drew many of its enployees fromits
sem nary, located on the same grounds as the radio
station broadcast studios.?* Because the church vi ewed
the radio stations as integral to its religious ms-
sion and to the conduct of its mnistry, it considered
enmpl oyment at the stations an inportant part of the
sem narians’ overall education.®' As Judge Silbernman
expl ai ned, however, *“ [t]hese explanations . . . did
not satisfy the Comm ssion and they further upset the

213. See id. at 346.

214. See id.

215. See id.

216. See id. at 346.

217. “ [T]he Church estinmated that only 2% of the area popul ati on were mi-
norities with Lutheran training and 0.1% were mnorities with classical nu-
sic training.” Id.

218. 1d. at 347 (citing Equal Enployment Cpportunity Processing Quideline
Modi fications for Broadcast Renewal Applicants, 79 F.C.C.2d 922 (1980)
( menor andum opi ni on and order)).

219. See id.

220. See id.

221. See id.



KROTO. DOC 12/07/00 9:35 AM

142 UNI VERSI TY OF | LLINO S LAW REVI EW [ Vol . 2000

NAACP, who thought that the station's estinmates of m -
norities with classical nusical expertise reinforced
negative stereotypes of blacks.” 2%

Fol lowing the receipt of pleadings from all par-
ties and the hearing, the ALJ determined that the
church's Lutheran hiring preference was too broad, de-
spite the fact that Commi ssion policy “ exenpts relig-
i ous broadcasters fromthe ban on religious discrim-
nation, but only when hiring enployees who are
reasonably connected to the espousal of religious phi-
| osophy over the air.” ?* The Comm ssion concluded
that it was unnecessary for receptionists, secretar-
i es, engineers, and business managers to have know -
edge of Lutheran doctrine.?* The Comm ssion al so found
that the church violated the EEO rules by naking in-
sufficient efforts to recruit mnorities.? Because
the ALJ did not find any evidence that the church in-
tentionally discrimnated against mnorities, he rec-
omrended that the Commission grant the church's 1i-
cense renewal application.?*® The Comm ssion accepted
this recommendati on but conditioned the renewal on a
special reporting requirement, requiring the church to
subnit four reports at six-nmonth intervals to the Com
m ssi on. 2’ These reports were to include detailed in-
formation regarding conpliance with the Comm ssion’s

222. Id.

223. 1d.; see also King's Grden, Inc., 38 F.C.C. 2d 339 (1972) (nenorandum
opinion and order), aff’'d sub nom, King's Garden, Inc. v. FCC, 498 F.2d 51
(D.C. Qr. 1974).

224. The Lutheran Church/Mssouri Synod, 12 F.C.C R 2152, 2153 (1997)
(menor andum opi nion and order), aff’'g 10 F.C C R 9980 (1995) (initial deci-
sion).

225. See Lutheran Church-M ssouri Synod, 141 F.3d at 347.

226. See id. at 347-49.

227. The Commission required the church to provide it with the follow ng
information at those intervals:

(1) alist of all job applicants and hires, indicating their referral
or recruitment source, job title, part-time or full-tine status, date
of hire, sex, and race or national origin; (2) alist of all enployees
ranked from highest paid to lowest paid, indicating job title, part-
time or full-tine status, date of hire, sex, and race or national ori-
gin; and (3) a narrative statenent detailing the stations’ efforts to
recruit mnorities.

Id. (citing Lutheran Church/Mssouri Synod, 10 F.C C R 9880, 9912 (1995)
(initial decision)). The Commission also inposed a $25,000 fine on the
church for msrepresenting the inportance of classical nusic training inits
hiring decisions. See Lutheran Church/Mssouri Synod, 12 F.CC R at 2165.
On appeal, the inposition of that fine was determined to be arbitrary and
capricious and was vacated. See Lutheran Church-M ssouri Synod, 141 F.3d at
356- 57.
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EEO rul es. %28

The church objected to the reporting requirenent
and appeal ed the Conmission's decision to the United
States Court of Appeals for the District of Colunbia
Crcuit. On appeal, the church contended that *“ the
affirmative action portion of the Commission's EEO
Regul ations is a race-based enpl oynent programin vio-
lation of the equal protection conponent of the Fifth
Amendnent,” ?*° a challenge that the review ng court
characterized as “ quite serious and far-reaching.” 2
After quickly dismssing the Comnmission’s argunent
that the church lacked Article 11l standing to raise
an equal protection challenge because it had not suf-
fered an equal protection injury,®* the court directly
engaged the equal protection issue.

As expected,?® the Conm ssion argued that the
race- based classifications inherent in its EEO rules
did not trigger the strict scrutiny standard of review
set forth in Adarand. Significantly, the GComm ssion
did not directly argue—as it had earlier**—that its
EEO rules are race-neutral and, therefore, do not im
plicate the equal protection principle. Instead, the
Commi ssion argued that because the EEO rules stopped
short of establishing preferences, quotas, or set
asides, the rational basis standard of review shoul d
govern the court’s evaluation of the church’s
cl ains. #* The Commi ssion namintained that Adarand did
not go “ as far as it appears,” arguing before the
DC Grcuit that Adarand applies only to race-
consci ous hiring decisions.?* Essentially, the Conmm s-
sion suggested that its EEO rules do nothing nore than

228. See Lutheran Church-Mssouri Synod, 141 F.3d at 349.

229. Id.

230. Id.

231. In disnmssing this assertion, the court found that “ [i]t is undeni-
able . . . that the Church has been harned by the Conm ssion’s order finding

it in violation of the EEO Regulations. The order is a black nmark on the
Church's previously spotless licensing record and could affect its chance
for license renewal down the road. . . . And the renedial reporting condi-
tions, which require the Church to keep extrenely detail ed enploynent rec-
ords, further aggrieve the Church by increasing an al ready significant regu-
latory burden.” Id.

232. See supra notes 164-206 and acconpanying text.

233. See Lutheran Church/M ssouri Synod, 12 F.C C R 2152, 2156 (nenoran-
dum opi nion and order) (1997), aff’'g 10 F.C.C R 9880 (1995) (initial deci-
sion); see also notes 207-31 and acconpanying text.

234. Lutheran Church-Mssouri Synod v. FCC, 141 F.3d 344, 349-50 (D.C
Gr. 1998).

235. See id. at 351.
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“ seek non-discrimnatory treatment of mnorities.” 23
This argunent—that |ogically suggests the government
should have challenged the very application of the
Fifth Anendnent —presupposes that nondiscrimnatory
treatment typically will result in proportional repre-
sentation in a station's work force.

The reviewi ng court inmmediately recognized and re-
jected the Commission's end-run around its previous
race-neutral position. In Judge Silberman’s view, the
Commi ssion’s argunents were little nmore than an asser-
tion that equal protection principles, at |east as ex-
plicated in Adarand, should not apply to the Comm s-
sion’s EEO rul es.?” The court accordingly rejected the
Conmi ssion’s argunents that strict scrutiny should not
apply because the “ crucial point is not . . . whether
[the EEO rules] require hiring in accordance wth
fixed quotas; rather, it is whether they oblige sta-
tions to grant sone degree of preference to nminorities
in hiring.” *® The EEO rules were built on notions
that broadcasters should aspire to a workforce that
attains, or at |east approaches, proportional repre-
sentation of the population of the community of Ii-
cense and that broadcasters’ conpliance with the EEO
rules would be neasured, at least in the first in-
stance, by a yardstick exclusively defined by propor-
tionate representation. The court thus concluded that
the EEO rules effectively required broadcasters to
grant sone degree of preference to mnorities in hir-
ing.?%® Consistent with the Supreme Court’s holding in
Adarand, the Lutheran Church court held that the Com
mssion's EEO rules were subject to strict scrutiny
anal ysi s. #°

For equal protection purposes, Judge Silbernman ex-
plained, it mattered not whether a “ governnent hiring
program inposes hard quotas, soft quot as, or
goals.” #* The strictest necessity nust justify any
sort of government conpelled, race-based classifica-

236. Id.

237. See id. at 352-54.

238. 1d. at 351.

239. See id. at 352-54.

240. See id. at 354-56.

241. 1d. at 354 (“ Any one of these techni ques induces an enployer to hire
with an eye toward neeting the nunerical target, . . . they can and will
surely result in individuals being granted a preference because of their
race.” ).
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tions of individuals. In this regard, the court next
consi dered whether the EEO rules were “ narrowy tai-
lored to serve a conpel ling governnmental interest.” 2?2

As noted above, the Conmi ssion had “ unequivocal ly
stated” that its EEO rules “ rest solely on its de-
sire to foster ‘diverse’ programming content.” 24
Judge Sil berman astutely observed that “ [t]he Commi s-
sion never defines exactly what it neans by °‘diverse
progranmm ng.’” ?* Undaunted by the Comm ssion's |ack
of definitional clarity, the court determned that
“ diverse” programmng constitutes “ the fostering of
programmng that reflects mnority viewpoints or ap-
peals to mnority tastes.” #°* Judge Silberman then re-
jected the Conmmi ssion’s argunent that Metro Broadcast-
ing should control the outcone of the case because it
held that the government’s interest in advancing di-
versity is “ inportant,” reasoning that “ [e]ven if
Metro Broadcasting remained good law in that respect,
it held only that the diversity interest was ‘inpor-
tant.’” ** He conceded that the Metro Broadcasting
Court had determined that “ the Conmi ssion and Con-
gress had produced adequate evidence of a nexus be-
tween nminority ownership and progranming that reflects
mnority viewpoints.” ?’ That said, the Suprenme Court
has “ never explained why it was in the government’s
interest to encourage the notion that mnorities have
racially based views.” 2*® Then, relying on Justice
O Connor’s “ powerful dissent” in Metro Broadcasting,
Judge Silberman held that the definition of *“ diver-
sity” in this context was “ anorphous” and that “ it
is inpossible to conclude that the government’s inter-
est, no natter how articulated, is a conpelling
one.” *° Providing further problems for the Comm s-

242. 1d.
243. |d.
244, |d.
245, |d.
246. 1d.
247. 1d. at 355.
248. Id.

249. 1d. at 354-55. As a final parting shot, Judge Sil berman noted:

[T]he sort of diversity at stake in this case has even |ess force than
the “ inportant” interest at stake in Metro Broadcasting. Wile the
m nority ownership preferences involved in Mtro Broadcasting rested
on an inter-station diversity rationale, the EEO rules seek intra-
station diversity. It is at |east understandable why the Conm ssion
woul d seek station to station differences, but its purported goal of
making a single station all things to all people makes no sense. It
clashes with the reality of the radio market, where a station targets
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sion, Judge Silbernman then held that even assum ng
that the Commission’s diversity interest is conpel-
ling, the EEO rules were “ quite obviously not nar-
rowy tailored.” 2°° In other words, whatever interest
t he Commi ssion might have in diverse progranm ng coul d
be acconplished in race-neutral ways.

The inportance of Lutheran Church and Adarand to
the Commi ssion's diversity prograns cannot be over-
stated. As it happens, all of the Commission's race-
based regul ations, not just its EEOrules, rest on the
diversity rationale. In consequence, the constitution-
ality of all of these regulations is now in doubt.
More broadly still, the Lutheran Church decision con-
tinues a recent trend of judicial skepticismregarding
the Comm ssion’s efforts to pronmote diversity.?* |f
the Commission intends to retain these prograns, it
will need to nuster nore plausible defenses of their
necessity. Although the Commission's ability to defend
successfully its race- and gender-based diversity pro-
grans seens (at best) uncertain, the prognosis for its
structural diversity-enhancing regulations should be
somewhat brighter.

I V. DI VERSI TY AND THE SEARCH FOR MEANI NG

A. On Means, Ends, and Recognizing the Difference:
Di versity As Race Reconsi dered

According to the Conmi ssion, as nore nmnorities
and woren are enployed in the broadcasting industry,
varyi ng perspectives are nore likely to be aired.” 2
Thus, the underlying rationale for the Comm ssion’s
EEO policies is not the direct prevention of unlaw ul
discrimnation per se but “ rather [the advancenent
of] the Commssion’s unique . . . diversity-related

a particular segnent: one pop, one country, one news radio, and so on.
Id. at 355-56.

250. Id. (“ The nmajority in Mtro Broadcasting never suggested that |ow
| evel enployees, as opposed to upper-I|evel enployees, would have any broad-
cast influence. Nor did the Comm ssion introduce a single piece of evidence
in this case linking | owlevel enployees to programmng content.” ). Accord-
ingly, the Court noted that “ [t]he regulations could not pass the substan-
tial relation prong of internediate scrutiny, let alone the narrow tailoring
prong of strict scrutiny.” |Id.

251. See, e.g., Capital QGties/ABC, Inc. v. FCC, 29 F.3d 309 (7th Qr.
1994); Schurz Conm, Inc. v. FCC, 982 F.2d 1043 (7th Gr. 1992).

252. Streanmining Broadcast EEO Rul es, supra note 43, at 5156 (para. 3).
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nmandate.” 2%

The Commi ssion could, of course, seek to ground
its EEO policies on a renedial, as opposed to diver-
sity-based, foundation. To date, however, the Conmi s-
sion has not wavered in its justification of its EEO
policies on diversity-enhancement grounds.?* The prob-
lem with this approach is that race and gender are
bot h underincl usive and overinclusive markers for di-
versity. Surely characteristics beyond race nust be
factored into the relative diversity of broadcast pro-
gramming; in this sense the EEO policies are underin-
clusive because they define diversity solely in terms
of the station owner’s immutable characteristics
rather than in terns of ideology or aesthetic sensi-
bilities.®® Likewi se, there is likely as nuch diver-
sity of opinion within a particular racial, ethnic, or
gender group as there is between or anobng such groups;
the Commission’'s EEO policies are thus overinclusive
because they assune that race and gender will serve as
a meaningful predictor of a station owner’s program
m ng deci si ons. #°

Over the years, a nunber of commentators have at-
tenpted to justify the Commi ssion's race- and gender-
based diversity prograns. One of the nost recent ef-
forts by fornmer Commission staffer Jenell Trigg at-
tenpts to denonstrate how the EEO policies are actu-
ally consistent wth Adarand.?’ According to M.
Trigg, “ [t]he need for enploynent affirmative action
in the broadcast industry continues to be evident and
the FCC s efforts-based programis a neans within the
law to achieve this diversity.” ?®® She also asserts

253. Id. at 5158 (para. 5).

254. But see Review of the Conmi ssion’s Broadcast and Cabl e Equal Enpl oy-
ment Qpportunity Rules and Policies and Termi nation of the EEO Streaniining
Proceeding, 13 F.C.C R 23,004, 23,6005-06, 23,025-26 (paras. 1-6, 59-60)
(1998) (notice of proposed rul naking); see also id. at 23,019-22 (paras. 39-
45) (invoking the diversity rationale to justify race-based recruitnent ef-
forts by broadcasters).

255. See Regents of the Univ. of California v. Bakke, 438 U. S. 265, 311-15
(1978) (Powell, J., [need to check further]); see also Timothy L. Hall, Edu-
cational Diversity: Viewpoints and Proxies, 59 4o Sr. L.J. 551, 569-74
(1998) (arguing that direct inquiries into the social, political, and eco-
nom ¢ viewpoi nts of potential applicants would yield a nore diverse class of
students than sole reliance on race- or gender-based shorthands).

256. Cf. Hall, supra note 255, at 573-74 (suggesting that the use of
race or gender is a crude selection device).

257. See Trigg, supra note 205.

258. 1d. at 262; see also Streaniining Broadcast EEO Rule, supra note 43,
at 5161-62 (paras. 13-15).
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that “ [t]he history of broadcasting in Anerica is
riddled with discrimnatory practices that have pre-
vented mnorities and wonen from full participation in
enpl oynent, nmanagenent and ownership positions.” 2°°
Like the Commission, M. Trigg nmakes no attenpt to
docunent either assertion. The Commi ssion has not done
a particularly effective job of denonstrating broad-
casters’ ranpant discrimnation.?® Nor has the Conm s-
sion mai ntained a consistent pattern of preventing ra-
cial mnorities or wonen from obtaining federal
broadcast |icenses. **!

Contrast the behavior of voting registrars in the
Deep South with that of the Commi ssion. Voting regis-
trars in many Southern jurisdictions sinply refused to
regi ster African Anerican citizens in the 1960s.%? By
operation of both law and custom |ocal authorities
denied mnority citizens suffrage. The Conmi ssion,
however, has never maintained an official policy of
raci al - or gender-based discrinnation. As its worst,
it proved grossly indifferent on the part of sone I|i-
censees.*® Thus, it is not really plausible for the
Conmi ssion to assume responsibility for the relative
paucity of broadcast stations owned and operated by

259. Trigg, supra note 205, at 262.

260. In this regard, it bears noting that the Comm ssion presently is
seeking “ evidence, particularly enpirical evidence, to support commenters’
assertions with respect to this issue.” Broadcast & Cable EEO Review, supra
note 12 at 23,022 (para. 45). Such evidence will be crucial to sustaining
any Conmi ssion diversity programthat relies on race or gender as an effec-
tive proxy for viewoint.

261. See Croson, 488 U.S. at 493; see also David Honig, The FCC and Its
Fl uctuating Commtnent to Mnority Oanership of Broadcast Facilities, 27 How
L.J. 859, 873 (1984) (“ As far as is publicly known, the Commi ssion has never
refused to grant a license because the applicant was a mnority.” ); Neuser,
supra note 206, at 849-50 (“ Any discrimnation suffered by mnority appli-
cants came from sources other than the FCC, particularly considering the
FCC s long tradition of encouraging mnority participation in the conmmunica-
tions industry.” ).

262. See South Carolina v. Katzenbach, 383 U. S 301, 312 (1966); Louisi-
ana v. United States, 380 U S. 145, 152 (1965); Comillion v. Lightfoot,
364 U S. 339, 341-42 (1960); Lassiter v. Northanpton County Bd. of Elec-
tions, 360 U.S. 45, 53 (1960).

263. See, e.g., Ofice of Comm of the United Church of Christ v. FCC,
425 F.2d 543 (D.C. Cir. 1969) (presenting the sad spectacle of the Comm s-
sion doing its best to justify granting the renewal application of WBT-
TV, a blatantly racist Mssissippi television station); Lamar Life Ins.
Co., 14 F.C. C.2d 495, 550 (para. 34) (1967) (granting the renewal request
and denying standing to viewers challenging WBT-TV' s renewal applica-
tion). For a detailed account of the conflict over the renewal of WBT-
TV s license, see FReD W FRENDLY, THE Goob GUys, THE BAD GUYS AND FI RST ANMENDVENT:
FREE SPEECH VS. FAIRNESS | N BROADCASTI NG 89- 102 (1976) .
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racial mnorities and wonen. %

If the Commission hopes to defend its EEO poli -
cies, including both the EEO guidelines and its pro-
grans to encourage ninority ownership of broadcast
stations, it must do a better job of docunenting a
problem in need of solution. Blithely asserting that
“[i]t is only appropriate that a greater representa-
tion of qualified mnorities and wonmen participate”
in the “ future of the communications industry” will
not suffice.?® Invoking the shibboleth of affirmative
action®® will do little to convince reviewing courts
that the Conmission's affirmative action policies are
serious and considered efforts to renmedy past dis-
crimnation against racial mnorities and womnen.

Instead of isolating instances of discrimnation
against racial mnorities and wonen, the GComm ssion
historically has pursued a kind of statistical fanati-
cism Using statistics conparing the nunber of racial
mnorities and wormen in the general population to the
nunbers of such persons in the broadcasting industry,
the Conmi ssion concludes that a problem exists.?” As

264. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995); J.A
Croson Co. v. Richnond, 488 U. S 469, 492, 498-99, 504-06, 509 (1989).
This is not to say that there are not remarkably few mnority broadcast-
ers. It is rather to suggest that the reasons for the relatively | ow num
ber of mnority of broadcasters have nmuch nore to do with discrimnatory
lending practices and general |ack of access to investnent capital than
with bad faith or overt racismon the part of the Commission. See Honig,
supra note 261, at 873-75; cf. Croson, 488 U.S. at 498-500 (applying strict
scrutiny to a race-based governnment program and holding that a “ general -
ized assertion that there has been past discrimnation in an entire indus-
try” is insufficient to neet this standard, as are “ a host of nonracial
factors which would seemto face a nmenber of any racial group attenpting
to establish a new business enterprise, such as deficiencies in working
capital, inability to neet bonding requirenments, unfamliarity with bid-
di ng procedures, and disability caused by an inadequate track record” ).

265. Streanmining Broadcast EEO Rule, supra note 43, at 5158-62 (paras. 7-
15); Policies and Rules Regarding Mnority and Fermal e Oamership of Mass Me-
dia Facilities, 10 F.CC R 2788, 2788-91 (paras. 1-10) (1995); see also
Croson, 488 U S. at 499 (“ An anorphous claimthat there has been past dis-
crimnation in a particular industry cannot justify the use of an unyielding
racial quota.” ); Trigg, supra note 205, at 259.

266. See Trigg, supra note 205, at 259 (“ Unfortunately, there is still a
need for affirmative action to create diversity in enploynment, especially in
the broadcast industry.” ). But see Jim Chen, Dversity and Damation, 43
UCLA L. Rev. 1839, 1877-84, 1900-10 (1996) (attacking the diversity rationale
for affirmative action as politically notivated and stigmatizing). Sadly,
Ms. Trigg never bothers to identify why such a need exists or how the Com
m ssion’s EEO prograns are responsive to the identified problens.

267. See Streaniining Broadcast EEO Rule, supra note 43, at 5155-62
(paras. 3-15); Trigg, supra note 205, at 258. But see Croson, 488 U S at
507-08 (rejecting as “ conpletely unrealistic” the idea that “ minorities
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any first-year constitutional |aw student knows, how
ever, a disparate inpact, standing alone, is insuffi-
cient to establish an equal protection claim?2® (ne
must denonstrate intentional discrimnation to make
out an equal protection claim against the govern-
nment; ° correlation is not the same as causation.

Even under the nore generous provisions of Title
VI1, which permt the use of disparate inpact analysis
to establish violations,?® one generally nust use a
conmparison of the nunber of minorities in a particular
| abor pool .?* For exanple, suppose that Hi spanics con-
stitute ten percent of the population in a particular
comunity, but there are virtually no H spanic elec-
trical engineers within the local |abor pool. An engi-
neering firm with no Hspanic electrical engineers
woul d not be subject to a disparate inpact claim al-
leging racial discrimnation against H spanics based
on the disparity between the presence of a sizable |o-
cal H spanic population and the utter paucity of H s-
panic electrical engineers at the firm O course, an
i ndi vidual who believed that she was deni ed enpl oynent
on the basis of race could pursue a discrimnation
claimagainst the firm it just would not constitute a
di sparate inmpact claim

Let us now return to the Conm ssion's pre-2000 EEO
gui delines. The so-called processing guidelines made
no effort to determi ne whether the total percentage of
mnorities within a given |abor narket reflected the
percentage of ninorities seeking particular Kkinds of
jobs. To be sure, the processing guideline permtted a
fifty percent deviation from the baseline denographic
statistics.?? Even so, if the specific |abor pool did

wi Il choose a particular trade in lockstep proportion to their representa-
tion in the local population” ).

268. See Washington v. Davis, 426 U S 229 (1976); see also Mdesky v.
Kenp, 481 U.S. 279 (1987).

269. See McC esky, 481 U S. at 292-93.

270. See Giggs v. Duke Power Co., 401 U.S. 424, 431 (1971).

271. See Croson, 488 U.S. 469, 501-02; Wards Cove Packing Co. v. Atonio,
490 U.S. 642, 650-55 (1989); Sheet Metal Wrkers v. EECC, 478 U S. 421, 494
(1986) (O Connor, J., concurring in part and dissenting in part). A though
Congress legislatively overturned portions of the Suprene Court’s holding in
Wards Cove with the CGvil Rghts Act of 1991, it intentionally left the Su-
preme Court’'s definition of “ disparate inpact” untouched. See HR Rer. No
102-40, at 33 (1991), reprinted in 1991 U S.C.C A N 549, 571 (“ [T]he con-
cept of disparate inpact, as it has been devel oped by the courts would re-
mai n unchanged by this legislation.” ).

272. See EEO Processing Cuidelines, supra note 49, at 1693; see also
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not contain mnorities seeking particular jobs (for
exanpl e, engineers), the station was potentially sub-
ject to invasive discovery and protracted litigation
to denonstrate that it was conplying with its EEO ob-
ligations in spite of its apparent failure to hire the
appropriate nunber of mnorities.

In short, the Commission had failed to docunent an
ongoi ng pattern of discrinination against racial mi-
norities and wormen by either the Conmmission or its |i-
censees. It also had adopted a renedial schene that
bore little (if any) relationship to the reality of
| ocal labor conditions.?® Gven these circunstances,
it is easy to understand why the D.C CGrcuit found
t he program unconstitutional.

In fairness to the Conmission, it does seemto be
receiving the nessage. Its nost recent notice of pro-
posed rul enaki ng regarding the EEO rules and policies
abandons all reliance on nunerical goals or quotas,
whet her as an absol ute requirement or as a trigger for
nore intense review of a licensee's application for
renewal . ?* Al though the Comm ssion continues to em
brace diversity as a notivating rationale for its EEO
rules and policies, it al so enbraces nondiscrimnation
as a co-equal objective.?* Wiether the Conmi ssion has
truly internalized the new limtations on the use of
race or gender as a proxy for viewpoint is unclear;
for exanple, the recently adopted report and order
armendi ng the Commission’s EEO program places as nuch
reliance on diversity concerns as it does on prevent-

Streantining Broadcast EEO Rule, supra note 43, at 5159-60 (para. 10) (de-
scribing the processing guideline mandate of 50% representation of each
denogr aphi ¢ group).

273. See Croson, 488 U S. at 492, 501-02, 507-08. But see Adeno Addis,
Role Mbdels and the Politics of Recognition, 144 U PaA L. Rev. 1377, 1419
n. 111, 1440 (1996) (arguing that racial stereotyping undergirds arguments
that the absence of nenbers of particular minority groups within a given
profession reflects a free choice on the part of nenbers of the mnority
group rather than the product of social discrimnation and racisnm.

274. See Broadcast & Cable EEO Review, supra note 12, at 23,024-30 (paras.
52-77). As the Commi ssion explains: “ [I]n keeping with the Court’s reasoning
in Lutheran Church, entities would be sanctioned for deficiencies in their
recruitrment and recordkeeping efforts and not for the results of their hir-
ing decisions, subject of course to their duty to refrain fromunlaw ul dis-
crimnation.” 1d. at 23,030 (para. 74).

275. Conpare id. at 23,019-22 (paras. 39-45) (defending the EEO program on
the basis of a presuned nexus between the race and gender of a station’'s em
pl oyees and the diversity of its programming), with id. at 23,025-26, 23,030
(paras. 56-60, 74) (defending the need for a revised EEO program on the ba-
sis of preventing racial and gender-based discrimnation).
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ing race- and gender-based discrmnation.?% This sug-
gests that the Conmmission has not quite internalized
Lut heran Church’s basic nessage. ?”’

Turning from the EEO enploynent prograns to the
Commi ssion’s attenpts to increase the nunber of minor-
ity-owned and -operated tel evision and radio stations,
one again finds a lack of enpirical support for the
Commi ssion’s EEO efforts. The Commission historically
has refused to justify its distress sale, tax certifi-
cate, and conparative hearing preference prograns on
remedi al grounds, instead relying on a supposed |ink
between minority ownershi p and program diversity. Such
a connection mght exist—to date, however, the Com
m ssion has failed to docunent any such relationship.
As M. Trigg puts it: “[I]t may be difficult to
gather the factual predicate necessary for such an
eval uati on because the benefits of a diverse workforce
are often subtle and intangible, but certainly not
“insubstantial.’” ?® The fact of the matter is that
the Commi ssion has done very little beyond offering
anecdot al evi dence for such a link.

As Justice O Connor observed in Mtro Broadcast-
ing, there is no necessary connection between the race
of a station owner and that station's programing de-
cisions. Indeed, a rational businessperson is likely
to pursue the programming strategy that wll maxinize
her return on equity. Thus, there is no reason to be-
lieve that a minority-culture station owner would ref-
use to program an FM radio station with country and
western music or that a majority-culture station owner
would refuse to select a program format that appeals

276. See Review of the Conmission’s Broadcast and Cabl e Equal Enpl oynent
Opportunity Rules and Policies and Termination of the EEO Streanlining
Proceeding, 15 F.C.C.R 2329, 2358 (para. 62) (2000) (report and order)
(“ [We believe that equal enploynent opportunities for mnorities and
wonen further the public interest goal of diversity of programmng . .
by promoting minority and fenale ownership. Accordingly, we believe that
the governnmental interest in fostering diversity of programm ng provides
addi tional authority for reinstating EEOrules.” ).

277. The diversity analysis is not strengthened by the Commission's re-
peated references and quotations to the nmortally wounded nmajority opinion in
Metro Broadcasting. See id. at 2351-53 (paras. 51-53). Gven Adarand’s ex-
press rejection of key portions of Metro Broadcasting and Judge Silbernan’s
rejection of arguments premsed on Metro Broadcasting in Lutheran Church,
the Commission’s reliance on Metro Broadcasting seens badly msplaced. In-
deed, the diversity argunent tends to undermne, rather than enhance, the
overal | persuasiveness of the Commission’s argunents. See id. at 2496-98
(statenent of Conm ssioner Mchael K Powell).

278. Trigg, supra note 205, at 254.
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to a mnority-culture audience (for exanple, Tejano
music), if either format would generate the highest
return on equity. Nevertheless, “ [with respect to
the FCC preference [prograns], the diversity rationale
presumes that racial status will influence the pro-
granmm ng decisions of black and white |icense hold-
ers.” 27°

Prof essor Matthew Spitzer has assisted the Conm s-
sion by searching for a plausible link between the
race and/or gender of a station owner and that sta-
tion's programmng decisions.®®° Hs efforts may have
earned himthe gratitude of the Conmi ssion, but he and
his co-author have failed to establish any conclusive
enpirical |link between the race or gender of a station
owner and the progranmming decisions of that station.
By assuming that all white nales are “ profit maxim z-
ers” ' and nost persons of color and wonen are so-
cially conscious,?® he is able to produce a theoreti -
cal defense of Metro Broadcasting’s enbrace of a
linear relationship between the color of the licen-
see’s skin and major progranm ng decisions.®*® Profes-
sor Spitzer, like the Coormission itself, is sinmply en-
gaged in an exercise in racial- and gender-based
essentialism by assuming that menbers of a particular
mnority group share a common set of values, aesthet-
ics, and ideol ogical commitnents.®* CGeneral Colin Pow
ell, Ward Connerly, Derrick Bell, and the Reverend A
Sharpton are all African Anericans. To suggest that
they share a common set of viewpoints is sinply |udi-
crous. 2

In many respects, it is insulting to assume that
mnority station owners would be nmore likely to forego
sound business decisions to pursue an ideological

279. Neal Devins, The Rnhetoric of Equality, 44 Vab. L. Rev. 15, 35 (1991);
see also Paul J. Mshkin, Foreword: The Making of a Turning Point—Metro and
Adarand, 84 Ca.. L. Rev. 875, 882 (1996).

280. See Spitzer, supra note 86; see also Dubin & Spitzer, supra note 97.

281. Spitzer, supra note 86, at 296 n.11.

282. See id. at 319-34.

283. See id. at 357-61.

284. See Sheila Foster, Difference and Equality: A Oitical Assessnent of
the Concept of “ Diversity” , 1993 Ws. L. Rev. 105, 130-42.

285. See Hall, supra note 255, at 574 (“ The use of race or even gender as
a proxy for a particular sought-after perspective, while not unreasonable
per se, is nevertheless a crude selection device, calculated to satisfy nei-
ther the asserted needs of an institution nor of a scholar.” (footnote omt-
ted)).
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agenda. % From the perspective of an equity holder,
the object of the enterprise is to nmake noney, not po-
litical statements.?®” Professor Spitzer’s assunption
that nonminority station owners will seek to maximze
sharehol der returns while mnorities will use corpo-
rate assets to advance an ideol ogi cal agenda suggests
that minorities are poor managers. In a free market, a
manager who fails to maximze sharehol der value will
find the value of her enterprise in sharp decline. U -
timately, conpanies that fail to conpete effectively
will be swallowed up by less socially conscious enter-
pri ses.

It is also insulting to suggest that, to the ex-
tent a station owner night forego profits to pronote
particular social goods, only mnority station owners
will nake this decision. Are Ted Turner and Rupert
Murdoch incapable of corporate altruism by virtue of
their race and gender? Professor Spitzer would have us
think so, suggesting that they could not even success-
fully program a station targeting a minority audi ence
if they wanted to do so0.2%® |f Ted Turner or Rupert
Murdoch wi shes to program a radi o station that sought
to build a Spani sh-speaking audi ence, no reason sug-
gests that either gentlenman could not |ocate and em
ploy a program director quite capable of undertaking
the task of selecting programming likely to appeal to
this audi ence.?® Professor Spitzer suggests that this
solution raises the transaction costs involved and,
noreover, that the owner could not effectively nonitor
the effectiveness of the station.®?°

These argunents are specious. It is doubtful that

286. We certainly do not claimthat minorities who participate in these
prograns nust thenselves feel ill-used, nor do we claimto speak on behal f
of persons of color in these matters. See generally Patricia WIIlians, The
Obliging Shell: An Informal Essay on Fornmal Equal Opportunity, 87 McH L.
Rev. 2128, 2141 (1989) (“ Blacks, for so nmany generations deprived of jobs
based on the color of our skin, are now told that we ought to find it de-
meaning to be hired based on the color of our skin. Such is the silliness
of sinmplistic either-or inversions as renedi es to conplex problens .

It is deneaning to be told what we find denmeaning.” ).

287. See Krotoszynski, supra note 1, at 2108-17 (describing how the profit
notive drives nost major progranm ng deci sions on commercial television sta-
tions).

288. Spitzer, supra note 86, at 328-32.

289. See, e.g., Deborah D MAdans, Turner Courts Wnen, BROADCASTING &
CaBLE, June 14, 1999, at 14, 14 (describing cable station TBS's efforts to
recruit nore female talent and to produce nore programming ained at a fenale
audi ence) .

290. See Spitzer, supra note 86, at 328-32.
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the owners of alternative rock radio stations under-
stand or relate to the nmusic. They hire programdirec-
tors to ensure that the station plays mnmusic that wll
appeal to its target audi ence. Mboreover, station own-
ers have little trouble nonitoring the relative suc-
cess of program directors; they follow the station's
ratings within the denographic group that the program
mng ostensibly is reaching. An Angl o owner could eas-
ily determi ne whether his programdirector is succeed-
ing in reaching a Spanish-speaki ng audi ence sinply by
consulting the station's ratings for any given day,
week, nmonth, or year. If the programming director’s
efforts fail to produce acceptable ratings (which, in
turn, predetermines the price that the station can
charge for advertising tine), then the owner will fire
the programdirector and find soneone nore effective.
That some inextricable link exists between race
and gender and programmng patterns seens, at best,
dubi ous. #* Consi der the exanple of Cox Cable. Based in
Atlanta, Ceorgia, Cox Cable is a ngjor nultiple system
operator (MSO).?% For nmany years, two sisters, Anne
Cox Chanbers and Barbara Cox Anthony, owned and con-

291. See Mshkin, supra note 279, at 880-83. However, in a followup ef-
fort to Professor Spitzer's initial efforts in this field, Dubin and Spitzer
anal yze FCC data to determne whether a linkage exists between mnority or
wonen station owners and programming ained at minority or female audiences.
See Dubin & Spitzer, supra note 97, at 853-72. “ To sumup the test of our
hypot heses, then, we have seen that nminority ownership has a distinct and
significant inpact on mnority programmng, even after we control for the
conposition of mnorities in the marketplace.” 1d. at 869 (footnote omt-
ted). One could quibble about the reliability of Dubin and Spitzer's data
set—sonething that the authors candidly acknow edge: *“ Nunerous problens
inherent in the FCC survey prevent us from being as certain about this con-
clusion as we nmight be.” 1d. at 872. For exanple, the survey instrunent
failed to make any serious effort at limting definitional terns: “ The FCC
survey failed to include any definition of mnority programmng, relying on
respondents to nmake what they w shed of crucial survey termnology.” 1d. Nor
were any survey responses cross-checked for accuracy. See id. If an enpiri-
cal study is only as good as its data, Dubin and Spitzer’'s study is not very
good. Even if one were to credit fully their data and conclusions, they fail
to make the case for nminority ownership of commercial broadcasting stations
as an effective proxy for programming diversity. The real question is not
whether minorities will elect to use mnority-friendly programmng formats
nore frequently than nonminorities. Instead, the Comm ssion nust show that
nonminorities sinmply will not provide mnority-friendly programmng, thus
necessitating the use of race as a proxy for program fornat. Dubin and Spit-
zer have not denonstrated that nonmnorities will fail to target reliably
mnority audi ences when it is economcally feasible to do so.

292. See Paul Farhi & Sandra Sugawara, Southwestern Bell, Cox Plan Cable
Partnershi p, WAsH. Post, Dec. 8, 1993, at F1.
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trolled Cox Cable.?*® No published report exists that
Cox’ s cabl e systens provided a significantly different
line up of channels or programmng than other multiple
cable systens operators. Indeed, it would be quite
surprising if there were evidence of such behavior. 2
Contrary to Professor Spitzer’'s supposition that fe-
mal e programers would offer “ prograns geared to the
speci al biological concerns of women—nenstruation

chil dbearing, breast-feeding, nenopause, and diseases
of female organs,” %% no Cox |ocal system has ever of-

fered such a channel, its fenml e owers notw thstand-
ing. In 1994, the Cox sisters sold a substantial stake
in the conpany, collecting a cool $1.6 billion in ex-

change for relinquishing a portion of their equity in-
terest in the enterprise.?® This denonstrates that

293. See id.

294. The only credible enpirical evidence Professor Spitzer offers, a Con-
gressional Research Service analysis of self-reported survey data from radio
and television stations, does not denonstrate a causal relationship between
the race or gender of a station owner and the station's programmng fornat.
See Spitzer, supra note 86, at 342-45. As he puts it: “ [T]he problenf] with
the extant data would prevent any reputable social scientist from placing
much weight upon them” 1d. at 345. Mreover, even assumng that the neth-
odol ogi cal flaws do not zero out the value of the study, the results denon-
strate that nonmnorities often programtheir stations to appeal to minority
audi ences. Al though 79% of minority-owned stations reported programming to a
mnority audience and only 20% of non-mnority-owned station reported tar-
geting mnority audiences, there are nunerically nore non-minority-owed
stations that target mnority audiences. See id. at 339. Six hundred nine-
teen mnority-owned stations responded, whereas 3000 non-mnority-owned sta-
tions responded. See id. at 338. Professor Spitzer never bothered to do the
math: 20% of 3000 nonminority stations means that 600 non-minority-owned
stations attenpt to reach minority audiences, whereas 79% of 619 stations
yields a total of 495 mnority-owned stations programming to mnority audi-

ences. This data—warts and all—suggests that it is fallacious to assune
that only mnorities will attenpt to reach mnority audi ences. Gven that 1
in 5 nonminority owners will voluntarily adopt a format that attenpts to

generate a minority audience, relatively nminor incentives would easily en-
sure an adequate supply of mnority programming; that is, a conparative
preference point or a bidding credit for voluntarily programming to the
tastes of mnority viewers or listeners. This data suggests that an absolute
preference for persons of color and wonen is akin to building the Colden
Gate Bridge to span a creek.

295. Spitzer, supra note 86, at 330.

296. See Farhi & Sugawa, supra note 292, at F1; see also Jerry Knight,
Law That's Supposed to Preserve Newspaper Conpetition Actually Precludes It,
WAsH. PcsT, COct. 18, 1988, at C3 (noting that the Cox sisters owned a 98%
stake of Cox Enterprises Inc., which was worth approximately $4.5 billion in
1988). Yet another exanple is Katherine G aham who for nmany years exercised
effective control of The Washington Post Conpany as its president, chairper-
son of the board, and CEQ see MRS WWOS Wo, WO s Wio IN AVERICA 1647
(1998), and who continues to play a significant role as chairperson of the
executive conmttee. See HoovER S BUSINESS Press, HoOVER S HANDBOOK OF AMERI CAN
BusiNess 1998, at 1508 (1998). The Washington Post Conpany owns and operates
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worren are quite capable of effectively managing |arge
tel ecommuni cations concerns. |t also suggests that
worren, like their male counterparts, seek to maxim ze

return on equity; fidelity to fiduciary duty knows no
i mmut abl e characteristics.

It is certainly true that wonmen and minorities do
not enjoy access to positions of |eadership in many
U.S. conpani es.?” The reasons for this phenonenon have
much to do with systenmic forns of racial and gender
bi as—i ssues that deserve beady-eyed scrutiny by poli-
cymakers at all levels of government. This state of
affairs does not, however, justify engaging in racial-
or gender-based stereotyping when awardi ng broadcast
| i censes. 2

This is not to say that ownership of media outlets
is utterly irrelevant.®® Plainly, control of a radio
or television station gives the owner the ability to
i nfluence the station’s coverage of both politics and
current events. It is also possible that many nenbers
of a racial mnority or wonen mght view a particul ar
matter differently than white males. W are not sug-
gesti ng—nor would we suggest—that race or gender is

both television and cable systens through various subsidiaries. See id. Al-
though Ms. Graham is generally recognized as an astute businesswonan and
manager and even called by some “ ‘the nost powerful wonan in the world,’”
CaRaL FELSENTHAL, POMR PR VI LEGE AND THE PcsT: THE KATHER NE GRaHAM STCRY 293 (1993), no
one has ever suggested that she undertook special efforts to pronote gender-
based causes with the conpany’s formdabl e nedia assets. See id. at 273.

297. See, e.g., Hizabeth A Rathbun, Wnman's Wrk Still Excludes Top
Jobs, BROADCASTING & CaBLE, Aug. 3, 1998, at 22, 22-27 (describing the paucity
of wormen in top jobs within the broadcasting industry and the short-term
prospects for inprovenent in this area). But see Kay MFadden, Tuning in to
wonen, SeATTLE TiMes, July 4, 1999, at M. (reporting on the relative success
and visibility of female journalists on local television stations in Seat-
tle, Washington).

298. Cf. Addis, supra note 273, at 1417-19, 1462-67 (arguing that nonm -
norities establish baseline assunptions for particular jobs that tend to
fence out minorities and suggesting that affirmative action efforts are
needed to reach a critical mass of mnority participation in such fields, a
critical mass that wll then redefine the exclusionary baseline assunp-
tions); Blake D. Mrant, Law, Literature, and Contract: An Essay in Realism
4 McH J. Race & L. 1, 5 (1998) (arguing against “ the avoidance of race and
gender as influential issues in bargaining” to maintain an “ egalitarian fa-
cade” and suggesting that “ ignor[ing] disparity when it is evident fromthe
facts begets a fragmentary analysis at best” ).

299. Cf. BeN ProctoR, WLLIAM RaNDOLPH HEARST: THE EARLY YEARS, 1863-1910, at 115-
34 (1998) (describing how M. Hearst deployed his form dable nedia assets to
advance causes that he deened just, including the Spanish-Anerican War of
1898); difford Krauss, Renenber Yellow Journalism NY. Tims, Feb. 15,
1998, at 3 (noting that contenporary nedia practices are quite tame in rela-
tive historical terns).
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utterly irrelevant to the way people perceive the
world around them?3® Rather, given the strong, al nost
unyi el di ng mandate agai nst the use of race and gender
as a proxy post-Adarand, one should question whether
the |inks anong race, gender, and viewpoint are suffi-
ciently robust to survive strict scrutiny, including a
requirement that no race-neutral neans of achieving
t he governnent’s objective be avail abl e.

Thus, it is possible to question the legality of
race- and gender-based prograns ained at pronoting di-
versity in the marketplace of ideas w thout rejecting
the idea that ownership of broadcast nedia outlets is
terribly inmportant.?** Indeed, undue concentration of
nedi a outl et ownership would present a grave threat to
the ongoi ng project of denobcratic deliberation.? Ac-
cordingly, the point is a nore limted one: the race
or gender of a station owner is an insufficiently pre-
cise shorthand for programmng decisions to justify
the deploynent of an otherw se inpermssible form of
race- or gender-based classification. This is doubly
so when nore direct means of advancing the govern-
nment’s interest in program diversity are both avail-
able and potentially as effective as the race- and
gender - based appr oaches.

If providing the public with particular program
mng formats is essential to serving the public inter-
est, the Commission could easily deploy regulations
that would ensure the existence of a wde variety of

300. See, e.g., Wllians, supra note 135, at 533 (“ And yet clearly
there is sone relation between progranmmng and the beliefs of an owner.
And clearly there is sonme relation between one’'s heritage and one’'s be-
liefs.” (footnote omtted)).

301. See Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 190 (1997) (enpha-
sizing the inportance of multiple, independently owned and operated broad-
cast television stations to the mai ntenance of denocratic deliberation); id.
at 227 (Breyer, J., concurring) (agreeing with the majority to uphold the
* nmust-carry provisions” of the Cable Television Consuner Protection and
Conpetition Act of 1992, 47 U S. C. 88 534-535 (1994) as legitimate and con-
stitutional regulations that “ seek[] to facilitate the public discussion and
inforned deliberation, which, as Justice Brandeis pointed out many years
ago, denocratic governnment presupposes and the First Amendnent seeks to
achieve” ); Turner Broad. Sys., Inc. v. FCC, 512 US. 622, 663 (1994)
(“ [Alssuring that the public has access to a multiplicity of information
sources is a governnment purpose of the highest order, for it pronotes val ues
central to the First Arendnent.” ); id. (“ Indeed, it has long been a basic
tenet of national comunications policy that the w dest possible di ssem na-
tion of information from diverse and antagonistic sources is essential to
the welfare of the public.” (internal quotations and citations onmtted)).
302. See infra notes 303-04 and acconpanying text; see also WIIlians, su-
pra note 135, at 535-37.
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program formats. Rather than using race as a proxy for
progranm ng preferences, the Commission could sinply
condition the grant of a license on programming to a
particul ar audience.®*?* Adarand and O oson make clear
t hat governnent nust use race-neutral means to achieve
its objectives whenever such nmeans are both avail abl e
and effective. 3

In fact, the Comm ssion has proven to be suprenely
indifferent to broadcast stations' programmng for-
mat s, 3°° arguing that the market can best decide how a
particul ar station should be progranmed. *® The Conm s-
sion has suggested that dictating program format m ght
run afoul of cherished First Amendnent principles3®
(principles the Conm ssion routinely flouts when con-
veni ent3%®) . 1t also has opined that it l|acks the abil-

303. In this regard, Professor Spitzer is also mstaken in his assunption

that the Conmmission could not directly command that |icensees provide pro-
gramming that speaks to a particular target audience. See Spitzer, supra
note 86, at 294 & 294 n.6. Command and control regulations could directly
advance the government’s interest in programmng diversity. See Devins, su-
pra note 149, at 147 (“ The notion that first-amendnent diversity concerns,
in general, outweigh core equal protection concerns is dunbfounding.” ). W
agree that regulations that attenpt to force commercial programmers to air
programm ng that they do not wish to air are unlikely to be effective in
some |arger sense. See Ronald J. Krotoszynski, Jr., Into the Wods: Broad-
casters, Bureaucrats, and Children's Television Programmng, 45 Duwe L.J.
1193, 1236-46 (1996). The problem is not that the governnent’s efforts to
strong arm broadcasters will fail to yield additional programmng of the de-
sired sort, see id. at 1240-41; it is, rather, that the conscripted program
mng is unlikely to be very good and, therefore, is unlikely to be wdely
viewed, even by its target audience. See id. at 1241-42.

304. See Adarand Constructors, Inc. v. Pena, 515 U S. 200, 227, 237-38
(1995) (requiring consideration of whether a race-based nmeasure is “ narrowy
tailored” even if the governnent interest at stake is “ conpelling” and de-
fining “ narrow tailoring” to include the unavailability of race-neutral
means to achieve the governnent’s objective); R chnond v. J.A Croson Co.,
488 U.S. 469, 507-08 (1989) (requiring narrow tailoring when the governnent
uses race to classify citizens and defining this inquiry in terns of “ con-
sideration of the use of racial-neutral nmeans” to acconplish the govern-
nent’ s objective).

305. See Changes in the Entertainment Formats of Broadcast Stations, 60
F.C. C. 2d 858 (1976) (nenorandum opini on and order).

306. See WNON Listeners Quild v. FCC, 450 U.S. 582 (1981).

307. See Revision of Programm ng and Commercialization Policies (Televi-
sion Deregulation), 98 F.C C. 2d 1076, 1084-91 (1984) (report and order);
Changes in the Entertainment Formats of Broadcast Stations, 60 F.C C 2d at
863, 865-66 (1976), rev’'d sub nom WACN Listeners Quild v. FCC, 610 F.2d 838
(D.C. AQr. 1979) (en banc), rev'd, 450 U S. 582 (1981).

308. See Letter fromWIliamF. Caton, Acting Secretary, FCC, to Mel Kar-
mazin, President, Infinity Broadcasting Corp., 9 F.C.C R 1746, 1746 (1994)
(proposing a fine of $400,000 for indecency rule violations associated with
“ The Howard Stern Show’ ); see also FCC v. Pacifica Found., 438 U S 726,
731-32 (1978); Action for Children's Television v. FCC, 58 F. 3d 654, 656
(D.C. Qr. 1995); KRATTENVAKER & POw, supra note 3, at 104-19.
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ity to determ ne whether a particular progranmng for-
mat is needed within a nmarket.3® Even if one credits
t hese clains, the Comm ssion could ensure sone neasure
of programdiversity sinply by inmposing limted conmon
carrier obligations on broadcasters.?? The Conmi ssion
cannot credibly maintain that it lacks the ability to
identify underserved listener populations, but, not-
withstanding this limtation, vesting station |icenses
with racial mnorities and wonmen will ensure greater
progranm ng diversity and thereby satisfy viewer or
i stener preferences that woul d ot herw se go unnet.

Per haps the nost glaring deficiency in the Comm s-
sion"s EEO prograns is its history of permtting m-
nority licensees to “ flip,” or transfer, their new
licenses within a few nonths of receiving the |i-
censes. 3 Even if one were to accept the Commission's

309. See Changes in the Entertainment Formats of Broadcast Stations, 60
F.C.C. 2d at 861-65.

310. Under such an approach, commrercial television broadcasters would be
required to make available blocks of air tine for the use of third-party
progranmmers. These third-party programmers woul d presumably provide diverse
programmng or at least different programming than the station nanagenent
woul d itself have selected. See KRATTENVAKER & Pong, supra note 3, at 327-29;
Krotoszynski, supra note 1, at 2128-29; see also WACN Listeners Cuild, 610
F.2d at 849-59, rev'd, 450 U S 582 (1981); Ctizens Comm to Save WEFM v.
FCC, 506 F.2d 246, 250-52, 261-62, 266-68 (D.C. AQr. 1974) (en banc).

311. See Jonathan D. Bl ake, FCC Licensing: From Conparative Hearings to
Auctions, 47 Feo. Cowm L.J. 179, 182 (1995); Peter W Barnes, Bending the
Rul es: Investors Use Blacks as Fronts to (btain Broadcasting Licenses, WAL
St. J., Dec. 11, 1987, at 1. Another persistent criticismof the programis
the charge that the mnority acts as a “ front person” while actual control
of the station is in the hands of whites. See id.; see also Steven A
Hol mes, TV Station Deal Draws Qpposition, NY. Times, Apr. 11, 1999, at A26
(stating that Qencairn’'s detractors, including the Rev. Jesse L. Jackson's
Rai nbow PUSH Coalition, view @encairn as “ a sham whose conpany, dencairn
Limted, is little nore than a black front to enable a major white conpany,
Sinclair Broadcasting, to evade the Federal ban on owning nore than one
television station in a given market” ); Eisabeth A Rathbun, Qencairn’s
Di cey LMAs, BROADCASTING & CaBLE, Mar. 29, 1999, at 34, 34 (describing the accu-
sation that mnority broadcaster Gencairn serves as a front operation for
Sinclair Broadcasting, a non-mnority-controlled entity). One frequently
cited exanple involves Vernon Jordan, an infornal political advisor to
President dinton. Wen the FCC awards licenses, it gives a preference to
owners actively involved in the managenent of the station as opposed to pas-
sive investors. Athough Jordan’s group ultimately did not win the license,
he was strongly criticized for stating in a 1983 |icense application that he
intended to work 40 hours a week as editorial director while sinultaneously
naintaining a partnership at a nmajor law firm continuing to perform pro
bono work, and serving as a director on nunmerous corporate boards. See Evan
Gahr, FCC Preferences: Affirmative Action for the Walthy, |NSIGHT MGAZINE,
Feb. 22, 1993, at 6; see also Bill MConnell, FCC Yanks Trinity License,
BROADCASTING & CaBLE, Apr. 19, 1999, at 14, 14 (describing a fraudul ent schene
to evade the multiple ownership rules by establishing a “ front” conpany
headed by a person of color); Bill MGConnell, FCC Probes dencairn Deal,
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undocunented assertion that minority ownership of
broadcast stations remedi ates past discrimnation and
diversifies programmng, the sinple fact remains that
t hese prograns have not succeeded in keeping mnori-
ties at the helm?3? |f the Conmi ssion really believed

its own rhetoric, it would inpose relatively |ong
m ni mum hol di ng periods for |icenses obtained through
the distress sale policy or, better still, sinply pro-

hibit their transfer to non-mnority-controlled enter-
prises. Should a minority licensee attenpt to transfer
such a license to a non-mnority-controlled enter-
prise, the license should forfeit to the governnent.
Rat her than causing a surge in mnority-controlled ne-
dia, one suspects that such policies would lead in-
stead to a significant decrease in mnority interest
in the distress sale policy.3*

BROADCASTING & CABLE, Apr. 19, 1999, at 22, 22 (describing the Comm ssion’s con-
cerns about the allegation by the Rainbow Coalition/Qperation PUSH that
GAencairn serves as a front for another multiple station owner, Sinclair
Broadcasting, and that Sinclair uses Gencairn to evade the duopoly rule).
See generally Taking Affirmative Action Apart, NY. Times, June 11, 1995
(Magazine) at 36 (describing the Commssion's minority tax certificate pol-
icy as an “ egregious” form of affirmative action “ that should be jetti-
soned” because of persistent abuse).

312. See, e.g., Bruce R WIlde, Note, FCC Tax Certificates for Mnority
Onmnership of Broadcast Facilities: A Oritical Reexamination of Policy, 138
U Pa L. Rev. 979, 1018-20 (1990) (describing a particularly egregious case
involving use of tax certificates to effectuate the transfer of |icenses at
a discount from fair nmarket value); Chris MConnell, Mnority Oanership: A
Not - Much- Progress Report, BroaDCASTING & CaBLE, July 20, 1998, at 7, 7 (report-
ing that notwi thstanding the Commission's arsenal of EEO prograns, mnority
ownership of television and radio stations has remained “ stuck at a mere
3% for the past 20 years); see also Steighorst, supra note 7, at 1 (“ Wile
mnority ownership has always been low, it now stands at 2.8 percent of the
nation's 11,475 comercial radio and TV stations, according to the Depart-
ment of Commerce.” ); Dan Trigoboff, PUSH Seeks FCC Hearing on dencairn,
BROADCASTING & CaBLE, Aug. 10, 1998, at 18, 18 (describing the Rev. Jesse Jack-
son’s concerns about whether Eddie Edwards, President of dencairn, Ltd., an

ostensibly mnority-controlled entity holding broadcast Iicenses, effec-
tively controls the operation and nanagenment of his stations).
313. In fairness to the Commission, antitrafficking rules did exist in

1978 when the Conmission adopted its distress sale and conparative hearing
preference rules. See Nancy R Selbst, Note, “ Unregulation” and Broadcast
Fi nanci ng: New \Ways for the Federal Communications Commission to Serve the
Public Interest, 58 U OCH. L. Rev. 1423, 1427-28 (1991). Prior to 1982, a
new | icensee could not transfer a broadcasting |icense until after a waiting
period of three years. In re Amendnent of Section 73.3597 of the Comm s-
sion's Rules, 55 Rad. Reg. 2d (P & F) 1081, 1082-88 (1982). Repeal of the
antitrafficking rules, coupled with the distress sale policy, permtted m -
nority purchasers to buy radio and television stations at a discount of not
less than 25% of fair market value and al nost imediately resell the asset
at fair market value. This process did little to increase the nunber of m -
nority station owner/operators but did offer the potential for a quick
profit to politically well-connected nminorities, such as forner Denocratic
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Utimately, the Conmission’'s efforts to invoke the
diversity rationale to defend glaringly obvious forns
of “ racial politics” ®* undermines the legitinmacy of
the diversity project nore generally. The Comm ssion
has so debased the concept of diversity that both re-
viewi ng courts and comentators have cone to dismss
the diversity rationale as little nore than enpty bu-
reaucratic verbiage, a fig leaf inartfully used to
conceal the Commission's shane.®® This is the real
tragedy of the race-based conponent of the Conm s-
sion’s diversity project.3*

B. The Need for Diversity

Imagine a world in which soneone like Bill Gates
controls not only a ubiquitous program for a conputer
operating system but also every radio station, televi-
sion station, and newspaper within a single conmunity.
For the sake of discussion, let us call this hypo-
thetical community “ Seattle.” The citizens of Seat-
tle would have good cause for concern. If a single
person controlled virtually all nass nedia outlets
within the community, he would enjoy a near-perfect
discretion to censor those materials, viewioints, and
prograns that he deenmed of fensive or subversive of his
i nterests.

At one level, one could conceive of the probl em as
sounding in antitrust. Consunmers suffer when nonopo-

National Conmittee Chairnan and Department of Commerce Secretary Ron Brown
and the super-I|obbyi st Vernon Jordan. See supra note 311.

314. Richrmond v. J.A Ooson Co., 488 U S. 469, 510 (1989).

315. See Lutheran Church-M ssouri Synod v. FCC, 141 F.3d 344, 351-56 (D.C
Gr. 1998).

316. See Devins, supra note 279, at 35 (“ In focusing on groups, diversity
directly contradicts the ethos of individualismthat underlies antidiscrim-
nation.” ). Comm ssioner Mchael K Powell has recognized the danger of in-
voking the diversity rationale to defend policies nore easily conceptualized
as antidiscrimnation efforts:

I must confess, however, ny disconfort about our continued desire to
pl ace extraordinary weight on the relatively tenuous nexus between the
hiring of low level enployees and its inpact on diversity of program
mng. | am dubious of its validity and deeply worried that the courts
have begun to view such rationale with dire skepticism | certainly
hope that by proferring this rationale (again despite the Lutheran
Church court’s disapproval), we have not invited the judiciary to
fracture any remaining | egal foundation for diversity objectives.
Revi ew of the Commi ssion’s Broadcast and Cabl e Equal Enploynent Qpportunity
Rules and Policies and Termination of the EEO Streaniining Proceeding, 15
F.C. C.R 2329, 2498 (2000) (report and order) (statenment of Commi ssioner M-
chael K. Powell) (footnotes omtted).
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lies or oligopolies choke off conpetition.?’ Note,
however, that antitrust law s principal concern is not
with a diversity of products for its own sake but,
rather, focuses on protecting the benefits of effi-
ciency, a policy that generally leads to |ower costs
for goods and services in the market. Antitrust lawis
about mai ntai ning open markets and fair pricing struc-
tures, not the nmaintenance of denobcratic delibera-
tion.%® One could imagine a situation in which suffi-
cient conpetition existed to provide fair prices to
purchasers of advertising time or sellers of program
mng but failed to provide sufficient ownership diver-
sity to ensure coverage of all major news of the day
or coverage of all candidates for a particular of-
fice.3"

It is difficult enough to gauge the |evel of com
petition sufficient to satisfy antitrust concerns. Af-
ter all, the Departnent of Justice and the Federal
Trade Conm ssion have permitted Boeing to acquire its
principal donestic conpetitor, MDonnell-Dougl as, **°
and have simlarly pernitted regional Bell operating

317. See EARL W KINTNER, AN ANTITRUST PRMER 7-25 (2d ed. 1973); Robert H
Lande, Walth Transfers as the Oiginal and Primary Concern of Antitrust:
The Efficiency Interpretation Challenged, 34 Hastings L.J. 67, 74-77, 93-106,
112-14, 150-51 (1982); cf. Eleanor M Fox, The Mdernization of Antitrust: A
New Equilibrium 66 ComeLL L. Rev. 1140, 1141-42, 1146-55 (1981) (arguing
that antitrust laws exist to facilitate denocracy by preventing undue con-
centrations of wealth and econom c power).
318. See KINTER, supra note 317, at 15 (“ In sunmary, the antitrust |aws
seek to prevent conduct which weakens or destroys conpetition.” ); Lande,
supra note 317, at 76-77 (“ This Article argues that Congress decided that
consuners were entitled to the benefits of a conpetitive econonmic sys-
tem . . . Congress believed consumers were entitled to products priced at
conpetitive levels and to the opportunity to buy the quantity of products a
conpetitive market would offer.” )
319. See generally Turner Broad. Sys., Inc. v. FCC, 520 U S. 180, 225-29
(1997) (Breyer, J., concurring). Justice Breyer voted to uphold the nust-
carry provisions of the 1992 Cable Act on First Anendnent grounds and re-
jected antitrust justifications for the statute, explaining that:
[w]hether or not the statute does or does not sensibly conpensate for
sone significant market defect, it undoubtedly seeks to provide over-
the-air viewers who lack cable with a rich mx of over-the-air pro-
gramm ng by guaranteeing the over-the-air stations that provide such
programming with the extra dollars that an additional cable audience
wll generate . . . .
Id. at 226; see also Turner Broad. Sys., Inc. v. FCC, 512 U S 622, 663
(“ Likew se, assuring that the public has access to a multiplicity of infor-
mation sources is a governmental purpose of the highest order, for it pro-
notes val ues central to the First Arendrent.” ).
320. See Adam Bryant, MDonnell Dougl as-Boeing Merger Wns F.T.C Ap-
proval, N Y. Tises, July 2, 1999, at D3.
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conpanies to nerge.3' Thus, a certain degree of sub-
jectivity seens inherent in deciding how big is too
big.%*? There is even nore room for debate regarding
the optimal nunber of nedia outlets within a given
conmunity when viewed from the perspective of facili-
tating denocratic deliberation.

It is not possible to offer up a specific formula
to determine how nany nedia outlets are sufficient to
saf equard neani ngful denocratic deliberation.?*® Even
so, the consequences associated with the absence of a
sufficient nunber of independently owned nedia outlets
are sufficiently unappealing to justify rules incorpo-
rating a healthy margin of safety. As Federal Comuni -
cations Conm ssion Chairnan Kennard has put the ques-
tion;, “ What if four group owners owned every
television station in every market in America? Wuld
this have an effect on the quality of news coverage in
Areri ca?” %* (ne cannot reasonably gainsay Kennard's
answer: “ O course it would.” 3*

Returning to the hypothetical, although Gates’'s
strangl ehol d of Seattle nedia outlets could be concep-
tualized as sinply an antitrust problem the nature of
the problem transcends higher prices for advertisers
or subscribers. The concentration of nedia power
threatens to stifle neaningful public debate about
matters essential to the community. In this regard,
consider the fate of another fictional western nme-
tropolis, Gcely, A aska. Forner astronaut Maurice
Mnnifield, the owner of KBHR the local radio sta-
tion, attenpted to use his media power to shape (if
not control) the terns of various |ocal controver-

321. See Steve Lohr, Telephone Gant: The Industry, N Y. Timves, My 12,
1998, at D1; see also David lgnatius, Big Doings in the “ Pipeline” Biz,
WASH. PosT., Cct. 10, 1999, at B7; SBC- Ameritech Deal GCets One Approval
fromUS., NY Times, ©Mir. 24, 1999, at C6.

322. See Review of the Commission’s Regulations Governing Television
Broadcasting, Television Satellite Stations Review of Policy and Rules, 14
F.CCR 12,903, 12,987 (1999) (report and order) (separate statenent of
Conmi ssi oner M chael K. Powell).

323. See id. at 12,923-24 (paras. 40-41).

324. Jon Lafayette, Consolidation: They May Be G ants, ELECTRONC MDA, Cct.
5, 1998, available in 1998 W. 7998722 (quoting WII|iam Kennard, chairman of
the FCC, address at a neeting of the Radio-Television News Directors Asso-
ciation (Sept. 25, 1998)).

325. 1d.; see also C. Edwin Baker, The Media that QGtizens Need, 147 U.
Pa L. Rev. 317 (1998) (arguing that the nedia play a crucial role in facili-
tating denocratic deliberation and examning several First Amrendnent re-
sponses that incorporate this insight).
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sies.®° Returning ever-so-briefly to the real world
in contenporary Mbscow, conpeting media noguls very
clearly denonstrate how ownership of nedia can be used
to create or nobilize political power.3** A city in
which nmedia ownership is divided should, at |[east
theoretically, feature nore diversity in its coverage
of local and national news, politics, and current
events.

As a practical matter, one should not attenpt to
oversell the point. In nost newspaper and television
newsroons, the sane naxim applies: if it bleeds, it
| eads.®® The ability to attract and maintain a nass
audi ence renmins the principal objective, regardless
of who owns a particular television or radio station
In many respects, the danger nedia concentration pres-
ents is nore of a theoretical threat than a certainty.
That said, why assune such a risk if it can be
avoi ded? This is doubly so when one considers that the
Commi ssion’s restrictions on nultiple ownership of me-
dia outlets are conpletely race-neutral and, accord-
ingly, enjoy a high presunption of validity.?* The
burden of proof should be placed squarely on the
shoul ders of those who object to the continuing exis-
tence of these regul ations.

Potential objections to bigness qua bigness also
exist. Professor Louis Schwartz posits that “ the nmain
significance of large size in units of social organi-
zation lies in their tendency to substitute conpul sion
in place of persuasion, to enphasize discipline rather
than liberty.” 3 Even if consolidation can bring

326. See Robert P. Laurence, “ Northern Exposure” Was a Tale of Real Peo-
ple, SAN DEcO UnovTRB., My 29, 1995 at E2 (describing Mnnifield s deci-
sion unilaterally to displace a Wlt Witnan reading with “ nmusic he |ikes—
Broadway nusicals” ); see al so Don Freeman, The Life and Tinmes in Today’'s G -
cely, Alaska, SsNDEo Uvo+TRB., Mar. 25, 1996, at E2 (“ Maurice Mnnifield,
with his controlling interest, remains in denial that Gcely is not a thriv-
ing netropolis in the wilds of A aska. He still struts his stuff like a
proud papa, as he gazes over the little burg, with a popul ation of 615, that
he perceives as his very own.” ).

327. Christian Caryl, Oisis? Wat Oisis?, US News & WRD Rep., June 22,
1998, at 44 (reporting on the new Russian nedia noguls’ overt use of their
medi a hol dings to shape public opinion, resulting in a pattern of “ selec-
tive—even bizarre coverage” that “ depend[s] on the financial interests of
the tycoons who own” the nmedia outlets).

328. See Sara Sun Beale, Wat's Law Got to Do Wth I1t? The Political, So-
cial, Psychol ogical and Qher Non-Legal Factors Influencing the Devel opnent
of (Federal) Orimnal Law, 1 BuF. CGRM L. Rev. 23, 45-46 (1997).

329. See infra note 344 and acconpanyi ng text.

330. Schwartz, supra note 11, at 4.
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benefits, “ it is nevertheless inportant to bear in
mnd the disadvantages as well as the advantages of
bi gness, to disentangle the real advantages from the
mythical one with which all inportant institutions
surround thenselves, and to ask constantly whether on
bal ance the units are not bigger than they need to
be.” %! Professor Schwartz is particularly concerned
with consolidation of nedia resources, believing that
it leads to an absence of “ critical judgnent” and at
times gives rise to a “ consensus of error.” 32 These
consequences nmay be joined by nmass circulations

“ nourished on the blandest of diets,” in which “ big-
ness in journalismblunts the edge of criticismin re-
gard to news and ideas,” especially in regard to

“journalistic criticism of government and busi-
ness.” 3 Schwartz's ultimate fear is that bigness
leads to authoritarianism often the nost efficient
means of ordering society: “ Miussolini nmade the ltal-
ian trains run on tine.” 3

Prof essor Schwartz correctly intuits that effi-
ciency cannot be equated with the social good; the
nost efficient ordering of nedia outlets mght not be
the nmost socially beneficial if the val ues associated
with the nedia extend beyond naxim zing sharehol der
value. “ Antitrust laws and principles can make a |im
ited contribution by restraining the nunber of [nedia
outlets] that cone under common control, and by pre-
venting the affiliation of newspapers and broadcasting
facilities.” 3 Schwartz believes that “ nmore than this
is called for,” perhaps nore than could “ be secured
by |aw " 3%

In light of these considerations, the Conmission's
diversity project, at |least insofar as structural
regul ations ainmed at diversifying the control of media
outlets are concerned, presents a necessary programin
addition to traditional antitrust regulation.?*" The
diversity project should, at its best, protect the

331. Id. at 4-5.

332. Id. at 10-11.

333. Id. at 11-13.

334. Id. at 16-19.

335. Id. at 23.

336. Id.

337. See Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 225-29 (1997)
(Breyer, J., concurring); Turner Broad. Sys., Inc. v. FCC, 520 U S. 622,
663-64 (1994).
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citizenry against the dangers associated w th undue
power to control the free flow of news and inforna-
tion. Conmission regulations should relate in sone
| ogical fashion to the project of avoiding the concen-
tration of too much nedia power in too few private
hands. The question in every case should be whether
t he proposed regulation will pronote structural diver-
sity in some tangible fashion, thereby sustaining the
project of denocratic deliberation.3®

C. Sone Prelimnary Thoughts on Redeening Diversity

If msguided and ill-conceived governnent regul a-
tion of mass nedia outlets inposes unnecessary and
wast eful costs on the nation’s consuners, an overzeal -
ous, evangelical faith in the ability of markets to
provide public goods presents an equally msguided
regul atory paradigm As Aristotle explained in his Ni-
conmachean Ethics, nore often than not one nust seek
the virtuous mean between two undesirabl e extrenes. 3%

Prof essor Jim Chen and Anerican Enterprise Insti-
tute Fellow Gegory Sidak have |aunched a sustained
attack on the Conmission’s attenpt to use government
regulation to encourage the provision of public
goods. ®*° This point of view enjoys relatively broad,
t hough far from unani nous, support within the [egal
acadeny.®** At the other end of the ideological spec-
trum several promnent |egal acadenics, including
Prof essors Onen Fiss and Cass Sunstein, have argued in

338. See generally Schwartz, supra note 11, at 23-24.

339. AR sTOrLE, NoowoEAN ETHcs 42-53, 171 1106a5-1109b (Terence Irwn
trans., Hackett Publishing Co. 1985); see also Dan M Kahan & Martha C
Nussbaum Two Conceptions of Emotion in Crimnal Law, 96 Cowm L. Rev. 269,
286-88 (1996) (discussing the Aristotelian notion that virtue lies in choos-
ing the nean rather than the extrene fornms of behavior); THe FEDERALIST No. 10,
at 60 (Janes Madison) (Random House 1937) (“ It nust be confessed that in
this, as in nost other cases, there is a nmean, on both sides of which incon-
veniences will be found to lie.” ).

340. See Chen, supra note 3, at 1415; Sidak, supra note 33, at 1209
(1993); see also Geor&E A KEYWRTH || ET AL., THE TELECOM REVQLUTION: AN AMER CAN
OPPRTUN TY 31-36, 52-68 (Progress and Freedom Found. ed., 1995) (proposing
the abolition of the Comm ssion and the adoption of market-based policies
regarding all conmunications services, including broadcasting).

341. See, e.g., KRATTENVAKER & POME, supra note 3, at 298-315; KEYWRTH ET AL.,
supra note 340, at 31-34. In fairness to Krattennaker and Powe, it bears
noting that although they generally enbrace a narket-based paradigm for
broadcast regulation, especially with respect to basic programmi ng deci-
sions, they do not believe that efforts to pronote structural or outlet di-
versity should be conpletely abandoned. See KRATTENVAKER & POM, supra note 3,
at 319-21.
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favor of nore aggressive government regulatory efforts
to force broadcasters to serve the public good.

Both sets of arguments have nerit. As a baseline
matter, the Commission’s critics nust take into con-
sideration the deference that admnistrative agencies
usual |y receive when making policy judgnents.3® Thus,
so long as the Conmmission’s assertion that diversifi-
cation of the ownership of nedia outlets pronotes the
public interest is reasonable, it may lay claimto the
benefit of the doubt. In point of fact, the Comm s-
sion's policies are not nerely rational but critically
inmportant to facilitating denocratic deliberation. In
this respect, the policies designed to pronote struc-
tural diversity stand on a very different footing than
its race- and gender-based diversity prograns. G ven
Adarand, the Commission bears a heavy burden when it
relies on race or gender as an admnistrative short-
hand; conversely, when the Conmission uses regulatory
criteria that do not inplicate suspect classifica-
tions, its work product enjoys a strong presunption of
validity.*** Oitics of the Conmission's structural di-
versity-enhancing regulations carry a much hi gher bur-
den of proof than do the critics of the Commi ssion’s
race- and gender-based diversity prograns.

Al though the Conmission’s efforts to produce

342. OweN H Fiss, THe | RONY OF FREE SPEECH (1996); Cass R SUNSTEIN, DEMOCRACY AND
THE PROBLEM OF FREE SPeecH (1993); Cass R Sunstein, Television and the Public
Interest, 88 Ca.. L. Rev. 499 (2000).

343. See, e.g., Chevron, US A, Inc. v. Natural Resources Defense Coun-
cil, 467 U S. 837 (1984); FCC v. WNCN Listeners Quild, 450 U S. 582 (1981);
FCC v. National Gtizens Conm for Broad., 436 U S 775 (1978); Gay v. Pow
ell, 314 U S 402 (1941); Louis L. Jaffe, Judicial Review Question of Law,
69 Harv. L. Rev. 239, 263 (1955).

344. See Pacific States Box & Basket Co. v. Wite, 296 US. 176, 186
(1935) (“ [Where the regulation is within the scope of authority legally
del egated, the presunption of the existence of facts justifying its specific
exercise attaches alike to statutes, to municipal ordinances, and to orders
of adm nistrative bodies” ); see also United States v. Shiner, 367 US. 374,
382-83 (1961) (holding that if an agency decision maker’s “ choice represents
a reasonabl e accomodation of conflicting policies that were conmmitted to
the agency’s care by the statute, we should not disturb it unless it appears
from the statute or its legislative history that the accommodation is not
one that Congress would have sanctioned” ); Bates & Quild Co. v. Payne, 194
U S. 106, 108-09 (1904) (“ [Where Congress has commtted to the head of a
departnent certain duties requiring the exercise of judgrment and discretion,
his action thereon, whether it involve questions of law or fact, will not be
reviewed by the courts, unless he has exceeded his authority or this court
shoul d be of opinion that his action was clearly wong.” ). See generally
G eater Boston Television Corp. v. FCC, 444 F.2d 841, 850-53 (D.C. Qr.
1970) .
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structural diversity in the ownership of nmedia outlets
generally deserve support, Professors Fiss and Sun-
stein appear to have underestinmated seriously the dif-
ficulties associated with drafting and enforcing ef-
fective regulations that will force commercial
broadcasters to act as public trustees.?*® Nonstruc-
tural, content-based regulations designed to coerce
di verse programm ng mght be constitutional but are
unlikely to be effective.

By the same token, comentators |ike Professor
Chen and M. Sidak grossly overestimate the benefits
of the market. Al though markets are incredibly effi-
cient ways of distributing goods and services, they

will not reliably serve all communities nor will they
neet all preferences absent a state of perfect conpe-
tition (which, in the real world, will never exist).

Moreover, other shortcom ngs inherent in the market’'s
performance as a distributor of goods and services,
i ncluding inperfect information and externalities—not
to nmention public goods, which everyone benefits from
but has no incentive to purchase—effectively preclude
sole reliance on market forces to regul ate broadcast-
i ng. 346

Wthout some sort of government subsidy, persons
living in rural areas are unlikely to enjoy access to
the newest communications services, including access
to state-of-the-art fiberoptic tel ecomrunications net-
wor ks or new PCS services.?*’ The cost of wiring rela-
tively isolated, sparsely populated comunities will
nmake undertaking the project financially unattractive
to entities seeking to nmaxim ze investors’ returns on
equity. Left to its own devices, the market would cre-
ate a nation of information haves” and “ have
nots.” O course, one could snidely invite those who
live in rural comunities to nove to New York City if

345. See Krotoszynski, supra note 1, at 2108-22.

346. See Daniel H Cole & Peter Z. QGossman, Wen |Is Comrand- and- Control
Efficient? Institutions, Technology, and the Conparative Efficiency of Al-
ternative Regulatory Regimes for Environnmental Protection, 1999 Ws. L. Rev
887.

347. “ PCS" stands for “ personal comunications services.” PCS in-
cludes new wreless, audio, visual, and data communi cations systens. See
Redevel opment of Spectrum to Encourage |nnovation in the Use of New Tel e-
conmuni cati ons Technol ogies, 7 F.C.C.R 6886, 6886 (para. 2) (1992) (first
report and order); Redevel opnent of Spectrum to Encourage |nnovation in
the Use of New Tel econmuni cations Technologies, 7 F.C. C R 1542, 1542-43
(paras. 4-8) (1992) (notice of proposed rul eneking).
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they desire access to the Internet or advanced tele-
communi cati ons services. Since the New Deal, however,
there has been a political consensus that government
has a responsibility to correct the inequalities the
I nvisible Hand has visited upon rural Anerica. For ex-
anpl e, government subsidies were needed to ensure that
rural America enjoyed access to electricity and basic
t el ephone service, and the federal government provided
this financial aid.3®

In the case of telecomunications services, Con-
gress and the Commi ssion have enbraced a new statutory
mandate ternmed Universal Service.?® Taxes on inter-
and intra-state telecomunications services wll be
used to subsidize the provision of teleconmunications
services to rural Anmerica and to schools, hospitals,
and libraries.®® |f, as Thomas Jefferson suggested,
only an educated and enlightened populace is capable
of self-governnent,®* the Universal Service project
nakes a great deal of sense.

Gven the narket's failure to provide tel ecomruni -
cations services consistently and equally to all, it
is only reasonable to question whether the market can
be trusted to neet the nation’s progranm ng needs. One
need not argue in favor of heavy-handed comrand and
control regulations that would nmandate the airing of

348. See, e.g., Rural Hectrification Act of 1936, 7 U S.C. 88 901-950aa
(1994).

349. See 47 U.S.C A § 254 (West Supp. 1999); Universal Service, 47 CF.R
pt. 54 (1998); Federal-State Joint Board on Universal Service, 12 F.CCR
8776 (1997).

350. See Thomas G Krattenmaker, The Tel ecommunications Act of 1996, 49
FeEp. Cowm L.J. 1, 21-23 (1996). Notwi thstanding the high hopes of its sup-
porters, there has been trenendous controversy over the universal service
programat the federal level, and its future is in some doubt. See Thomas K.
Crowe, The Controversy over Universal Service Costs, TELECOWLN CATIONS, June
1998, at 20, 20; David Schoenbrod & Marci Hamilton, Congress Passes the
Buck: Your Tax Buck, WALL St. J., June 12, 1998, at A10. The FCC's order im
plementing the universal service program has been challenged by numnerous
parties in court, see California PUC Joins Court Challenge Against Universal
Service Order, Cow Tooay, Aug. 14, 1997, available in 1997 W 10864757, and
an associ ation representing small long distance carriers has challenged the
program as an unconstitutional delegation of the taxation power. See ACTA
Chal l enges Constitutionality of Universal Service Regulations, Cow Taopay,
March 11, 1998, available in 1998 W 5265068.

351. See Letter from Thonas Jefferson to Joseph P. Cabell (Feb. 2, 1816),
in THE Best LETTERS OF THowas JEFFERSON 208-12 (J.G de Roulhac Hamlton ed.,
1926); Letter from Thomas Jefferson to Joseph P. Cabel (Sept. 9, 1817), in
17 WATING oF THOWAS JEFFERSCN 417-18 (P. Ford ed., 1899); Thomas Jefferson, A
Bill for the More General D ffusion of Know edge, in THe CowLETE JEFFERSON 1048
(Saul K Padover ed., 1943).
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particular anounts of politically favored programi ng
to support content- and viewpoint-neutral structural
ownership regul ations designed to foster programing
diversity. If one believes the possibility that gov-
ernment regulation mght be necessary to correct
shortcom ngs inherent in the market, such structural
regul ation would be an entirely rational response.

Take, for exanple, the value of localism?*? |t
woul d be technically feasible to offer national tele-
vision licenses rather than issuing |licenses on a com
muni ty- by-comunity basis. 33 The Conmission histori-
cally has placed a high value on local control of
broadcasting on the theory that |ocal control would
result in the provision of programmng that better
neets the needs of the comunity of |icense.** Wen
t hreat eni ng weat her approaches or a major |ocal event
takes place, a locally based broadcaster is far nore
likely to provide coverage than a national station
progranmed from New York CGty, Chicago, or Los Ange-
| es. 3

A quick perusal of cable programmng practices
denonstrates the veracity of the proposition. Wth the
exception of PEG®*® and |eased-access channels, cable

352. “ Localisni refers to the Commission’s effort to distribute broad-
casting licenses over a w de geographic area to provide as many i ndividual
communities as possible with television and radio stations. See generally
FCC Policy Statenent on Conparative Hearings, 1 F.C C 2d 393 (1965) (public
notice); Sixth Report and O der on Television Allocations, 17 Fed. Reg. 3905
(1952). Ideally, every commnity will enjoy access to a television or radio
station located within or proxinmate to the comunity, thereby ensuring that
matters of local concern receive coverage on the broadcast nedia. See Turner
Broad. Sys., Inc. v. FCC, 512 U S. 622, 663 (1994).

353. See T. BARTON CARTER ET AL., THE FIRST AMENDMENT AND FIFTH ESTATE 47 (4th ed.
1996) (“ High power stations in major urban centers could serve the entire
country in only one-third the spectrum space presently used.” ).

354. See Policy Statenent on Conparative Broadcast Hearings, 1 F.C. C 2d at
395-96 (1965); Network Programmng Inquiry, 25 Fed. Reg. 7291 (1960); see
al so Turner Broad. Corp. v. FCC, 512 U S 622, 662-63 (1994); United States
v. Southwestern Cable, 392 U S. 157, 173-74 (1968).

355. See CARTER ET AL., supra note 353, at 47 (“ [L]ocal stations are inpor-
tant; they are outlets for local news and foruns for local citizens to ex-
press their views, they serve local advertisers, and they provide such | ocal
services as weather reports (which might be critical in areas subject to
flash flooding or sudden tornadoes or storms).” ).

356. “ PEG'" is an acronym for “ public, educational, and governnental”
cabl e access channels. PEG channels provide a platform for locally pro-
duced cabl e programming (e.g., real-world cable shows of the sort parodied
on Saturday N ght Live's “ Wayne’'s World” and “ Goth Tal k” sketches). See
Denver Area Educ. Telecomm Consortium Inc. v. FCC, 518 U.S. 727, 734
(1996); id. at 781-82 (Kennedy, J., concurring in part, concurring in the
judgnment in part, and dissenting in part).
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progranm ng presents very little programmng respon-
sive to the needs, wants, and desires of |ocal comru-
nities.*” If you want the prized hog conpetition at
the state fair covered live, you need a local nedia
presence. EH ections for city, county, and even state
of ficers mght go uncovered if left to the networks or
national cable news channels. Although alternate
sources of information exist, including the Internet
and | ocal newspapers, nost Americans continue to rely
upon local and network television for their news pro-
granming. %% Wth respect to local news, |ocal broad-
casters are effectively the only gane in town. ®°

G ven economies of scale, it mght be inefficient
to cover the hog conpetition at the state fair. Per-
haps Jerry Springer or Mntel WIlianms would generate
hi gher ratings or cost less to broadcast. From a
purely econom c point of view, covering a debate be-
tween the candidates for local office nmight be a com

357. There are exceptions of course, such as |ocal weather and news chan-
nels. In our view, a quick perusal of these cable stations’ program offer-
ings—especially when contrasted with locally originated broadcast televi-
sion programm ng—sinply confirns our general statenent about the prinacy of
| ocal commercial broadcast television. Mreover, the paucity of advertisers
on such cable stations also confirnms their marginal status.

358. Television is nost inportant with respect to disinterested or nargin-
ally interested voters, whereas politically active individuals rely nmore on
newspapers. See Steven Chaffee & Stacey Frank, How Amrericans Get Political
Information: Print Versus Broadcast News, 546 AnwaLsS AM AcaD. Pa.. & Scc. Sa.
48, 58 (1996). Although use of the Internet is increasing, especially anmong
elites, it supplements rather than replaces traditional news sources. See
Ted Bridis, Mre Anericans Getting Their News on Internet, SEATTLE TIMES, June
8, 1998, at A5.

359. Local broadcasters have becone the predom nant source for news. See
Steven D. Stark, Local News: The Biggest Scandal on TV, WAsH MxNTHLY, June 1,
1997, at 38. (ne article even went so far as to call local television news
the “ heavywei ght chanpion” because in a recent survey |local news received
both a high trust rating and was ranked as one of “ two nost frequent sources
of news.” See Frank Newport & Lydia Saad, A Matter of Trust, Av JOURNALISM
Rev., July 17, 1998, at 30, 30. According to provisions of the Cable Televi-
sion Consuner Protection and Conpetition Act of 1992, Pub. L. No. 102-385,
106 Stat. 1460 (1992) (codified at 47 US.C 8§ 325(b)(1)), a local cable
system nust have the consent of a local broadcast station to retransmt that
station's signal. Every three years, broadcasters nust choose whether to de-
mand mandatory carriage or negotiate for conpensation. See 47 U S. CA
§ 325(b)(3)(B) (West Supp. 1999); see also Mchael Katz, Table Tine Ap-
proaches for Retrans: BROADCASTING & CaBLE, Feb. 26, 1996, at 46, 46. As a re-
sult of retransm ssion consent negotiations with cable conpanies, a handful
of local news and weather channels were created in comunities across the
country. See Linda Mss, The Upside of Retrans, MLTICHANNEL News, Jan. 27,
1997, at 34A. However, few viewers watch such channels on a regul ar basis.
Furthernore, when retransm ssion consent agreements were renegotiated in
1996, sone channels were nerged or condensed and are no |onger operating as
stand al one channels. See id.
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plete disaster. Many local television and radio sta-
tions neverthel ess provide such coverage on a vol un-
tary basis. Perhaps |ocal commercial television broad-
casters do not provide such coverage solely out of the
goodness of their hearts or a keen sense of civic re-
sponsibility. Nevertheless, the fact renmains that a
national television channel generally would not cover
the |ieutenant governor’s race in South Dakota absent
the nmost extraordinary and unlikely of circunstances.

The Conmission’s practice of issuing broadcasting
licenses on a comunity-by-comunity basis has the
salutary effect of ensuring a |ocal nedia presence. It
also has the ancillary effect of dividing up ownership
rights to the nass media. Wen coupled with the du-
opoly rule and local and national ownership restric-
tions, the Conmission's rules have the effect of dis-
persing media power anong multiple owners. |f Madison
was correct in asserting that the best safeguard of
liberty is to set faction against faction,*° the Com
m ssion’s approach to dividing ownership among nulti-
pl e constituenci es nmakes a great deal of sense. 3"

Enpl oyees are unlikely to criticize their enploy-
ers, and this truism holds true for the Fourth Es-
tate. 32 Accordingly, as fewer and fewer entities con-
trol nore and nore broadcast outlets, the incentive to

360. See THE FeDErRALIST No. 10, at 58-60 (Janes Madi son) (Random House 1937);
THE FEDERALIST No. 51, at 322 (Janes Madi son) (Random House 1937); THE FEDERALI ST
No 53, at 322-26 (Janes Madi son) (Random House 1937).

361. See Turner Broad. Sys., Inc. v. FCC, 520 U S 180, 189-92 (1997); id.
at 225-29 (Breyer, J., concurring); Turner Broad. Sys., Inc. v. FCC 512
U S. 622, 663-64 (1994).

362. See BeN H BaadkiaN, THE MDA Mooy 217 (4th ed. 1992) (indicating
that 33% of Anerican newspaper editors said they would not feel free to
print an item damaging to their parent firns); see also Howard Kurtz, ABC
Kills Story COritical of Disney, WAH Post, Cct. 14, 1998, at C2. The term
* Fourth Estate” describes the role of the press in eighteenth and nine-
teenth century QGeat Britain. See Lucas A Por, JR, THE FOURTH ESTATE AND THE
ConsTI TUTION:. - FREEDOM OF SPEECH IN AMERI CA 233- 34, 260-61 (1991) (describing the
source of the phrase “ Fourth Estate” and Justice Potter Stewart’s inporta-
tion of the phrase into nodern First Amendment jurisprudence); Potter Stew
art, O of the Press, 26 Hastings L.J. 631, 634, 35 (1975). In English consti-
tutional theory, the governnent consists of three main conponents or
estates: the Orown, the Lords Tenporal and Ecclesiastical, and the Commons.
Thomas Carlyle quoted Edmund Burke on the status of press as a Fourth Es-
tate, or fourth conmponent of the English governnent, as follows: “ Burke said
there were Three Estates in Parlianment; but, in the Reporters’ Gllery yon-
der, there sat a Fourth Estate nore inportant far than they all. It is not a
figure of speech or witty saying; it is a literal fact—very nonentus [sic]
to us in these times.” Stewart, supra, at 634. Gven the inmportance of the
press to the process of denocratic deliberation, Burke's appraisal of the
press was undoubtedly correct.
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expose disinformation or to correct for undercoverage
of a particular story decreases.®*® |f Ted Turner en-
joyed a nedi a nonopoly, would CNN and Tinme have fallen
upon their swords so quickly in the aftermath of the
Operation Tailwind story scandal ?°** It seens highly
unl i kely. The pervasive, negative attention brought to
bear on CNN and Tine's conduct in reporting this story
forced Time Warner to take aggressive corrective ac-
tion. 3%

Wien proponents of exclusive reliance on the nar-
ket to regulate the broadcasting industry argue that
nedi a concentration pronotes program diversity, they
are only partially correct. It is certainly true that
a person who owns two radio stations within the sane
market will probably select different program formats
for each station, whereas divided ownership mght |ead
to conpetition within the same format.%® Suppose, how
ever, that Disney owned both stations. Wuld the sta-
tions’ news bureau report on D sney msdeeds with the
sane salacious alacrity of a conpeting local station
unaffiliated with Disney? It seens rather unlikely.?3%
Just as divided political power fosters accountabil -
ity—a central tenet of federalism—so too, divided
nedi a power fosters accountability.

The project of outlet diversity bears a clear re-
lationship to the project of maintaining a viable,
participatory denocracy. To the extent that the Com
nmssion maintains rules and policies that divide and
subdi vide nmedia ownership, it does the public a serv-
ice. Mreover, this service is independent of anti-
trust concerns regarding price fixing or undue narket
power. The Commission’'s pursuit of diversity in the
context of nedia regulation relates to fostering ac-

363. See Schwartz, supra note 11, at 11-13, 23-24.

364. See Steve McCellan, ONN Takes a Fall, BroabcasTiING & CaBlg, July 6,
1998, at 10, 10-11; see also Dan Trigoboff, Ex-Geen Beret Sues CNN Over
Tai | wi nd, BRrRoADCASTING & CaBLE, Aug. 10, 1998, at 12, 12.

365. See Steve Mdellan & Dan Trigoboff, Role Confusion in TV News,
BROADCASTING & CaBLE, July 13, 1998, at 14, 14-15.

366. See Schurz Comm, Inc. v. FCC, 982 F.2d 1043, 1054-55 (7th Qr.
1992); KRATTENVAKER & PoOwE, supra note 3, at 40-45; Daniel L. Brenner, Oaner-
ship and Content Regulation in Merging and Energing Media, 45 DePau L. Rev.
1009, 1017 (1996); Peter Q Steiner, Program Patterns and Preferences, and
the Workability of Conpetition in Radio Broadcasting, 66 QJ. Econ 194, 212-
17 (1952).

367. See Kurtz, supra note 362, at C2; Laurie Mfflin, An ABC News Re-
porter Tests the Boundaries of Investigating D sney and Finds Them N.Y.
TiMes, Cct. 19, 1998, at C8.
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countability to the public. Even if conpetition ex-
isted with respect to advertising rates or program
purchasers, consolidation of media ownership could
stifle the incentive to report on inportant issues of
the day. As Professor Patricia WIlians has observed:
“ [Tl he degree to which the major nedia, the culture-
creators in our society, are owed by very few or are
subsi di ari es of each other’s financial interests, nust
be confronted as a skewing of the way in which cul-
tural information is collected and distributed.” 38

D. Potential Objections to Pursuing Media Diversity
Through Governnent Regul ation

The problemwith the Commission’s efforts to fos-
ter diversity is that too many of its diversity ef-
forts have had precious little to do wi th enhancing
structural diversity anmong nedia outlets. M. Sidak
correctly notes that “ [a]s an initial matter, ‘diver-
sity of expression’” is a remarkably vague objective
for the United States governnent to pursue, consider-
ing that it directly touches freedom of speech.” 3%
M. Sidak further asserts that the Conm ssion has been
less than effective in defining the objectives and
scope of its diversity project; at some tinmes “ the
phrase connotes diverse ownership,” and “ [a]t other
times, it connotes a nannyish concern that |isteners
and viewers receive their recomended daily anount of
various intellectual and cultural nutrients.” *° The
EEO guidelines and race-based licensing preferences
are a case in point—does the Conmi ssion equate race
or gender with predetermned attitudes toward program
mng (a highly essentialist point of view), or does it
view mnority ownership (however brief) as working a
ki nd of social magic?

M. Sidak argues that “ [o]nly a Pangl ossian woul d
suppose that an agency as politicized as the FCC woul d
arrive at a definition of ‘diversity of expression’
that was truly neutral with respect to content.” ¥ He
ultimately rejects the diversity project entirely,
dismissing it as “ a euphem sm for governnment’s appe-

368. WIIlianms, supra note 135, at 535.
369. Sidak, supra note 33, at 1229.
370. Id.

371. 1d. at 1230.
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tite to control resource allocation in the tel ecomu-
nications industry.” 3 At nost, in M. Sidak’'s view,
the “ FCC should construe diversity of expression to
be an objective coextensive with the antitrust |aws’
goal of maxim zing consunmer welfare by pronoting com
petition in the markets for goods and services.” 37
G ven the Commission’s history of confusing neans with
ends, one can understand M. Sidak’'s eagerness to de-
clare the project a failure.

M. Sidak’s critique of the Conmission’s diversity
project contains two assunptions, both of which are
hi ghly contestable. First, he assumes that the diver-
sity project cannot work because sone of the Commi s-
sion's past efforts have been ineffective. Second, he
believes that the market, tenpered by antitrust |aw,
will ensure sufficient opportunities for the dissem -
nation of differing viewpoints.

Even if the Comm ssion’s attenpts at pronoting di-
versity have not always worked, this does not nean
that regulatory efforts ained at preventing concentra-
tions of media power have no social value. The flaw in
many of the Commission's diversity efforts has been
its failure to consider the ends its diversity poli-
cies are meant to achieve. Rather than establishing
obj ectives, the Conmi ssion has instead pursued a vari -
ety of neans, many of which act in opposition to each
other. For the diversity project to work, it nust be
i mpl enent ed t hrough policies designed to advance a co-
herent theory of nedia power and denocracy.

Gven the free-wheeling nature of much Comm ssion
policymaking and the unyielding pursuit of interest
group advantage,®* M. Sidak mght be correct in argu-
ing that the Conmission is sinply incapable of design-
ing and inplenenting a neaningful diversity program
Even if, in theory, such a program could be designed,
the Conmm ssioners might sinply lack the political
capital to draft, inplenent, and enforce it in Iight
of the unyielding pressures brought to bear against
the Comm ssion.®® As between inept regulation and

372. 1d. at 1232.

373. 1d. at 1238.

374. See MasHaw supra note 13, at 23-29, 106-30.

375. See KrasNow & LiINGEY, supra note 13, at 127-39; see also Bill MGConnell
& Pai ge Al bani ak, Kennard Catches H |, BROADCASTING & CABLE, Mar. 22, 1999, at
8, 8-11 (describing the efforts of various nmenbers of Congress to browbeat
the incunbent chairman into working their individual wills, often at cross
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faith in the market, mobst reasonabl e people might pre-
fer the tender nercies of the market.

The Conmission has proven itself to be incapable
of enforcing open-ended public interest requirenents
that require nore than a nodi cum of discretion.?® A
the same tinme, however, the Conmission has denon-
strated its ability to enforce public interest regul a-
tions that contain objective, quantifiable standards;
[imtations on comercial matter in children's televi-
sion programm ng provide a good exanple.®’ To the ex-
tent that diversity-enhancing regulations do not rely
on hopelessly subjective criteria for enforcenent,
there is good cause to believe that the regul ations
m ght work as intended.

Turning to M. Sidak's second premse, faith in
the market, one should think tw ce before consigning
the airwaves to the person or entity with the deepest
pockets. Just as a governnent nonopoly over the air-
waves would present a grave risk to denocracy, ®® so,
too, the private accunul ation of nedia power presents
a threat to free and open debate. Unchecked concentra-
tions of nedia power constitute a tangible threat to
denocracy. ®° If someone |ike Rupert Mirdoch controlled
the broadcast nedia in a particular comunity, he
woul d enj oy tremendous power to set the terms of the
publ i c agenda. %°

Carefully separating and dividing political power
will do little good if a handful of nedia oligarchs
enjoy a strangl ehold on the neans of obtaining politi-
cal power. In a nass, participatory denocracy, candi-
dates for public office rely on the broadcast nedia to
reach the voters. Consider the case of California:
with over 35 million citizens spread out across a vast
expanse of land, a candidate for statew de office nust

pur poses) .

376. See Krotoszynski, supra note 1, at 2117-22.

377. See id. at 2120-21.

378. See generally MwK G Yuor, WEN GOERNVENT SPEAKS. PauiTics, LAw AN
GOVERNVENT EXPRESSI ON IN AMERI CA 31-37, 114-16 (1983); WIliam W Van Al styne, The
First Arendnent and the Suppression of Warnongering Propaganda in the United
States: Comments and Footnotes, 31 Law& Covrewe. Pross. 530, 531-36 (1966).

379. See Baa kAN, supra note 362, at 216-18.

380. See Ceral dine Fabrikent, Fox Drops Drama Based on Charge Agai nst Jus-
tice Thomas, N Y. Times, Sept. 14, 1998, at Cl (reporting that Rupert Murdoch
personal ly killed programming highly critical of Associate Justice d arence
Thomas that was slated to run on the FOX network because “ Justice Thonas was
a friend of his” ).
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of necessity conduct her canpaign over the airwaves.
Not wi t hst andi ng the ballyhooed clains of a new nedia
era, television provides the nost effective neans of
generating a nmass audi ence. Wether for Princess D -
ana’s funeral or the Super Bow , broadcast television
continues to serve as a first anong ostensible equals
wi thin the Fourth Estate. %

M. Sidak suggests that the electronic nedia
should be treated like the publishing industry, peri-
odi cal s, and newspapers. 32 Using print regulation as a
paradi gm he questions why broadcasters shoul d be sub-
jected to a different regulatory regime.*® Hs pro-
posed anal ogy to print and newspapers is not, however,
entirely apt. Newspapers tend to be very local in
their scope. Local advertisers want to reach |ocal
consuners. The Commission’s nmultiple ownership re-
strictions, network-affiliate rules, and localism
policies have, through regulation, largely replicated
for the electronic media the local nature of newspaper
publ i shing. Absent such policies, it is not only pos-
sible, but quite likely, that programing decisions
woul d be nmore highly centralized.®* There is good rea-
son to fear that the massive consolidation taking
place in broadcasting, and particularly in radio

381. See Review of the Commission’s Regulations Governing Television
Broadcasting, Television Satellite Stations Review of Policy and Rules, 14
F.CCR 12,903, 12,912 (para. 18) (1999) (report and order). Al though the
networks’ share of the total television audience continues to decline, it
neverthel ess remains true that only network television is capable of draw ng
a huge national audience for special events such as the Superbowl or the fi-
nal episode of Seinfeld. See Brian Lowy, Peacock dinches Top Spot: NBC
Wns Season’'s Battle for Viewers as Big-Network Ratings Continue to Slide,
L.A Tives, My 22, 1998, at F1; Jon Kranpner, On the Edge at 50, L.A TiMes,
May 17, 1998, at 8; see also Henry Geller, Public Interest Regulation in the
Digital TV Era, 16 Caroazo ARTS & ENT. L.J. 341, 341-42 (1996). Moreover, |ocal
and network television renain the electorate’s prinicipal source of inforna-
tion about candidates and canpaigns. See David Ho, Anericans Seeking Alter-
native News Sources, |NDiANAPOLIS STAR, Feb. 6, 2000, at A9 (reporting that a
“ January [2000] poll showed that while three fourths of the public still get
nost of their canpaign news from tel evision, viewers have mgrated fromthe
networks since the last presidential election” ).

382. See, e.g., Sidak, supra note 33, at 1230-31.

383. See id.

384. As one irate conmmentator has remarked: “ | wonder if Congress knew
when it passed the telecombill that people are pigs?” A Bruniey, Radio's
Signals Are Hard to Read, DalLAs MomuNG News, COct. 19, 1997, at 5C Coff
Lebhar, the commentator and general manager at a locally owned radio station
in Wshington, D.C., followed up with an equally pithy second rhetorical
question: “ Did they realize that half a dozen people, all nales, would sone-
day control what goes on the radio who have no obligation to satisfy anyone
but Vall Street?” Id.
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broadcasting, wll inevitably lead to *“ honogenized
radio that sounds the same in every city, less and
| ess local programming, less and less input from the
listeners.” % Wthout the ownership rules, broadcast
tel evision would probably |1 ook nore |ike cable televi-
sion, which generally prograns to a mass, national
audi ence twenty-four hours a day, seven days a week.
Under the current regulatory regine, local televi-
sion broadcasters do not necessarily adhere to this

“one size fits all” nodel. That is to say, a |ocal
broadcaster will sometinmes elect not to clear network
progranming that the station nanager believes |ocal
viewers will find offensive. Although nost |ocal af-

filiates air nost network programmng, this is not
universally true.*® The Conmmssion’s efforts to pre-
serve localism as a feature of the broadcast nedia
will be effectively thwarted if |arge, corporate enti-
ties are pernmitted to anass |arge station hol dings and
use central programm ng techniques to achieve econo-
m es of scal e and scope. ¥

The dangers associated with consolidation of nedia
power in fewer and fewer hands presents nore than a
threat to locally based progranm ng decisions. Uncon-
trolled centralization of nedia power presents a
threat to liberty no less acute than the uncontrolled

385. Id.

386. For exanple, WOX-TV, an ABC network affiliate that operates on chan-
nel 13 in Biloxi, Mssissippi, does not air NYPD Blue, preferring instead to
air two syndicated “ Seinfeld” shows in its place. Simlarly, several public
television stations refused to air Armistead Maupin's Tales of the Gty, be-
lieving the subject matter to be too controversial for |ocal audiences to
tolerate. See Krotoszynski, supra note 303, at 1231 n.181; see also Lisa de
Moraes, Two NBC Affiliates, Refusing to Play “ God” , WAsH Pcst, Mar. 7,
2000, at C7 (reporting on the decision of NBC affiliates in Salt Lake Gty,
Ut ah, and Pocatello, ldaho, to refuse to air the NBC prinetime cartoon CGod,
the Devil, and Bob because of its controversial content); In Brief,
BROADCASTING & CaBLE, Apr. 3, 2000, at 104, 104 (reporting that NBC had can-
celled God, the Devil, and Bob and that twenty-two NBC affiliate stations,
representing about 5% of the country, did not air the series). Local pro-
gramm ng decisions also run in the other direction—WRG TV, a CBS affiliate
broadcasting on channel five in Mbile, Al abanma, regularly preenpts network
programming to broadcast the Rev. Billy Grahamis crusades. These |ocalized
progranmm ng decisions would be far less likely to exist in a regime charac-
terized by effectively nationalized ownership of broadcast stations.

387. See Frank McCoy, A New Media Gant Is Born, US News & WRD Rep.,
Sept. 7, 1998, at 50 (describing the phenomenal growth of Chancellor Media
G oup, which is controlled by Hcks, Mise, Tate & Furst, Inc., a conpany run
by Tom H cks); Jones, supra note 7, at Cl (reporting that “ [wWithin tw to
three years,” Tom Hcks “ will own 600 to 700 radio stations nationw de”
and “ 50 to 100 tel evision stations” ).
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centralization of political power. Concentrated nedia
power is wutterly unaccountable to the citizenry.3®
Sinply put, those who control the electronic nedia
could, with sufficient concentrations of media power,
effectively displace citizens as the de facto rul-
ers.® O course, resolving this difficulty by naking
the electronic nedia denocratically accountable would
be a cure worse than the disease.***° A free and inde-
pendent Fourth Estate is essential to the functioning
of our participatory denocracy. Even if one concedes
that inposing denocratic accountability would be both
undesirable and infeasible, the use of content- and
vi ewpoi nt-neutral government regulations to ensure ac-
countability through structural diversity remains a
viabl e solution to the problem

To date, the Commission has not forcefully and
consistently articulated the connection between its
diversity project and denocracy.®**' Its failure to do
so has left the Commssion's diversity prograns sub-

388. Cf. THE FeperaLisT No. 10 (Janmes Madi son) (Random House 1937).

389. At the nonent, this prospect admttedly remains the stuff of Janes
Bond filnms. See Touwrrow NEVER DIES (Universal Pictures 1997) (featuring the
geopolitical machinations of fictional nedia nogul Elliot Carver, who seens
to be loosely nodeled on Rupert Mirdoch). In the absence of effective gov-
ernment regul ations that disperse nedia power, it is far from certain that
this danger will remain solely a work of fiction.

390. See Letter from Thonmas Jefferson to Edward Carrington (Jan. 16,

1787), in THE PORTABLE THovas JEFFERSON 414 (Merill D. Peterson ed., 1975)
(“ [Were it left to me to decide whether we should have a governnent wi t hout
newspapers, or newspapers w thout a government, | should not hesitate a no-
nment to prefer the latter” ); Letter from Thonas Jefferson to El bridge Cerry
(Jan. 26, 1799), in THE PoRTABLE THOwAS JEFFERSON, supra, at 477-78 (“ 1 am
for . . . freedomof the press, & against all violations of the constitution

to silence by force & not by reason the conplaints or criticisms, just or
unjust, of our citizens against the conduct of their agents.” ). O course,
after serving as president for two terns, Jefferson’s enthusiasm for the
press declined precipitously, although he never abandoned his formal posi-
tion that a free and uncensored press was essential to the maintenance of a
participatory denbcracy. See Letter from Thomas Jefferson to John Norvell
(June 14, 1807), reprinted in TH PoRTABLE THOMAS JEFFERSQN, supra, at 506 (“ Per-
haps an editor mght begin a refornation in some such way as this. Divide
his paper into 4 chapters, heading the 1st, Truths. 2d, Probabilities. 3d,
Possibilities. 4th, Lies.” ).

391. The Commi ssion’s recent report and order regarding the limted repeal
of the duopoly and one-to-a-market rules provides an inportant possible ex-
ception. See Review of the Conm ssion’s Regulations GCoverning Television
Broadcasting, Television Satellite Stations Review of Policy and Rules, 14
F.CCR 12,903, 12,911-16 (paras. 16-24) (1999) (report and order) (justi-
fying the Comm ssion’s continuing concern about undue concentrations of mass
media ownership in terns of facilitating denocratic deliberation). It re-
mains to be seen whether the Commission will consistently invoke denocratic
deliberation as the touchstone of its diversity policies in general or its
mul tiple ownership rules in particular.
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ject to sharp attack. By dividing and linmting the
concentration of nedia power, the Conm ssion’ s diver-
sity policies enhance denocracy. From a |aw and-
econom cs perspective, this objective mght not be
worthy of foregoing the efficiencies of an unregul ated
nmar ket . Reasonabl e m nds can di sagree.

E. The Need for Structural Regulations to Mintain
Omnership Diversity

Dani el Brenner, vice-president of the National Ca-
ble Television Association, has argued that “ it is
difficult to predict that |arge owners vis-a-vis snall
ones are nore inclined towards antidenocratic val-
ues.” %2 He suggests that the size of a conpany or the
nunber of stations it controls does not necessarily
correlate with the broad m ndedness of its programr ng
decisions.3*® This observation may well be true. In
sone circunstances, bigger might be better, and
smaller might translate into small minded. That said,
if the ownership of local nmedia outlets is centralized
anong a few owners, the dangers of self-serving and,
per haps, anti denocratic, behavior |oom much |arger. As
Brenner hinself recognizes, a frenzy of consolidation
has occurred in the mass nedia industry over the past
decade. 3%

The need for structural regulation does not, how
ever, translate into a need for behavioral regulation.
The Commi ssion has denonstrated its utter inability to
police neaningfully content-based regulations of
broadcast programm ng.®*° As Brenner puts it, “ [t]he
goal s of behavioral regulation aren’'t the probleny its
enforcenent is.” % This is so because this type of
regul ation requires the Comm ssion to make subjective
determ nations about the content of progranm ng—a
task for which bureaucrats are extrenely ill-suited. 3
For the nost part, the Comm ssion has wisely given up

392. Brenner, supra note 366, at 1033-34; cf. Schwartz, supra note 11, at
4-7, 11-13, 22-24.

393. See Brenner, supra note 366; at 1034; cf. Schwartz, supra note 11, at
11-13.

394. See Brenner, supra note 366, at 1010-11.

395. See Krotoszynski, supra note 1, at 2110-13.

396. Brenner, supra note 366, at 1015.

397. See KRATTENVAKER & PO, supra note 3, at 70-84, 298-309, 313-15; Kro-
toszynski, supra note 1, at 2119-20.
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on this quixotic endeavor. 3%

Structural regulation—Ilimting the nunber of sta-
tions that a single entity can control, divorcing own-
ership of print media from ownership of broadcast me-
dia within the sane community, limting the nunber of
stations that a single entity can own or contro
within a community, or licensing stations on a commu-
nity-by-comunity basis—operates quite differently.
These rules are nechanical in operation; the Commi s-
si on does not engage in content-based inquiries to de-
term ne whether a licensee (or would-be licensee) is
in conpliance. They are also viewpoint-neutral. The
Conmi ssion is not picking and choosing anong potenti al
speakers in drafting or applying these rules.

Gven the inherent dangers associated with undue
and unchecked concentrations of media ownership, these
Commi ssion rules and policies serve the public quite
well. They also go well beyond the concerns of tradi-
tional antitrust regulation.®° The Commission is not
attenpting to protect consumers of conmercial adver-
tising tine fromunfair prices but rather is trying to
ensure that the commnity enjoys access to a conpeti -
tive marketpl ace of ideas.

I ndeed, the narketplace netaphor aptly describes
the Conmission’s structural diversity policies. Con-
sider a typical farnmers nmarket containing severa
dozen tables for would-be sellers to use to display
their produce. Suppose that a large grocery chain,
Bi gco, purchases the property. Suppose further that
Bi gco reserves about the half the stalls for its own
use and | eases the renaining stalls on a highly sel ec-
tive basis, generally permtting only those with infe-
rior produce to obtain space. Assunming that other op-
portunities to sell produce exist wthin the
comunity, Bigco has not committed any antitrust vio-
lation. Indeed, Bigco could have torn down the market
and erected a shiny new superstore on the property, if
it were so inclined.

The town’s farnmers market is no nore. To the ex-
tent that the community derived sone utility from
shopping at a traditional farmers market, that utility
has been lost, even if produce is otherw se avail abl e

398. See Brenner, supra note 366, at 1013-15.
399. Cf. Chen, supra note 3, at 1482-94.
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on conpetitive price terns el sewhere within the conmu-
nity. A community can do without an open-air, nulti-
pl e-vendor market for fresh produce. A community com
mtted to denocratic self-governnent cannot do wi thout
a conpetitive marketplace of ideas, and, for better or
worse, locally based television broadcasters continue
to play a special role in facilitating the process of
denocratic deliberation. *°

The free-market crowd would probably assert that
even if nedia concentrations led to oligopolistic con-
centrations of nedia power, narket forces woul d never-
thel ess prevent the owners from acting irrationally.
Judge Richard Posner nade exactly this sort of argu-
nment in Schurz Communications, Inc. v. Federal Commu-
ni cati ons Conmmission,* a case that struck down the

Commi ssion’s  financial i nt er est and syndication
rul es. *®2 Law and- economi cs types generally assune that
human beings will always seek to maximze rents. In

plain English, this means that people consistently
will act in a fashion that provides themw th the nost
noney. This assunption, however, does not hold true in
the real world.

As Professor Steven Lubet has denonstrated, inter-
vening “ cultural or historical variables” can inter-
fere with econonmic predictions of rent-maximzing be-
havi or.** As he puts it, “ [e]conom c nodeling
is a pastime that should be linmted to consenting
adul ts.” % Lubet cautions against using economc
analysis of the |law as a substitute for careful judi-
cial analysis of actual human behavior and the predi-
cative insights history and culture offer.*® In this
regard, Lord Acton has nore than a little rel evance:
“ Power tends to corrupt and absolute power corrupts
absol utely.” 47

400. See S. Rer. No 102-92, at 38-46, 50-62 (1992), reprinted in 1992
US CCAN 1133, 1171-79, 1183-95; see also Cable Tel evision and Consuner
Protection Act of 1992, Pub. L. No. 102-385, 8§ 2(a)(6) & (a)(9)-(11), 106
Stat. 1460, 1461.

401. 982 F.2d 1043 (7th Gr. 1992); see also Capital Cties/ABC, Inc. v.
FCC, 29 F.3d 309, 312 (7th Gr. 1994).

402. Shurz, 982 F.2d at 1043.

403. See Steven Lubet, Notes on the Bedouin Horse Trade or “ Wiy Wn't the
Market O ear, Daddy?” , 74 Tex. L. Rev. 1039, 1050-57 (1996).

404. 1d. at 1054-57.

405. 1d. at 1057.

406. See id.

407. Letter from Lord Acton to Bishop Mandell Oeighton (Apr. 5, 1887),
reprinted in LorRD ACTay, ESSAYs oN FREEDOM AND POMER 329, 335-36 (Gertrude H mel -
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There is sinply no reason to believe that someone
like Ted Turner or Rupert Mirdoch wll consistently
seek to maxim ze economc returns rather than use his
media power to influence political events in ways he
deens desirable.*® Rather than attenpting to control
the content of programming via regulation—the Fair-
ness Doctrine provides an exanple of such behavi or “°—
a better regulatory approach is to ensure that nedia
power is diluted and widely dispersed. To a |large ex-
tent, the Commission’s regulations incorporate this
Vi ew.

Finally, it is difficult to quibble with the free-
market crowd’'s assertion that conpetition is a good
thi ng. Common ownership of nedia outlets is not condu-
cive to conpetition in news and other |ocal content
progranm ng. Consol i dated news departnents, |ike con-
solidated marketing departnents, are a common feature
of multiple stations groups.“*® Divided control of ne-
dia outlets within a community creates a healthy com
petition anmong news and programmi ng sources, and, as
noted before, it creates and sustains a healthy check-

farb ed., 1955).

408. At the turn of the century, “ yellow journalisni flourished as pub-
lishers such as WIIliam Randol ph Hearst and Joseph Pulitzer conpeted vigor-
ously against each other for readers and shamel essly used their newspapers
to further their own personal agendas. See PRoCTOrR, supra note 299, at 115-34.
H storians generally acknow edge that screamng headlines and inaccurate,
one-sided stories in Hearst’'s newspapers fanned public sentinent against
Spain and greatly contributed to bringing about the Spanish-Anmerican War.
See id.; see also Krauss, supra note 299, at A3.

409. The Fairness Doctrine required comercial broadcasters to provide
m ni num amount s of even-handed coverage of the day's controversial issues.
See generally Inquiry into Section 73.1010 of the Conmi ssion’s Rules and
Regul ations Concerning the General Fairness Doctrine Obligations of Broad-
cast Licensees, 102 F.C C 2d 143 (1985) (providing a history of the now
defunct Fairness Doctrine, which required television broadcasters to air
progranming on controversial issues of the day in a balanced fashion);
KRATTENVAKER & Powe, supra note 3, at 61-65, 150-56, 237-75 (describing and
critiquing the Fairness Doctrine); Thomas G Krattenmaker & L.A Powe,
Jr., The Fairness Doctrine Today: A Constitutional Curiosity and an | npos-
sible Dream 1985 Dwe L.J. 151 (severely criticizing the Fairness Doctrine
as difficult to enforce and inconsisent with free speech rights). Under
severe pressure from the federal courts, the Conm ssion abandoned the
Fairness Doctrine in 1987. See Syracuse Peace Doctrine v. Television Sta-
tion WI'VH, 52 Fed. Reg. 31,768 (1987) (adjudication ruling); see also R
Randal | Rainey, The Public's Interest in Public Affairs Discourse, Denp-
cratic Governance, and Fairness in Broadcasting: A Critical Review of the
Public Interest Duties of the El ectronic Media, 82 Geo. L.J. 269, 293-302
(1993) (tracing the devel opnent and dem se of the Fairness Doctrine).

410. See Dan Trigoboff, Shared News: Strained Bedfellows, BROADCASTING &
CaBLE, Aug. 31, 1998, at 36, 36-37; Steve Mdellan, The UWge to Merge,
BROADCASTING & CABLE, Sept. 4, 1995, at 29, 29-30.
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ing function that ensures that news and information is
accur at e.

V. TOwARD | MPLEMENTI NG DEMOCRACY- ENHANCI NG Di VERSI TY
REGULATI ONS

The Commi ssion’s structural regulatory efforts to
maintain a diversity of nedia outlets should be con-
tinued and, perhaps, strengthened. In recent years,
both Congress and the Conmssion have pernitted
greater concentrations of media power by relaxing both
national and |local ownership restrictions.*! These ef-
forts assist economically marginal nedia outlets by
providing the opportunity for station owners to bene-
fit from economes of scale. If a station might go
dark in the absence of a takeover by another entity
that already operates a radio station within the sane
market, better that the station should renmain on the
air even if it is owed by a conpany that also owns
another station within the sane nmarket. |In other
words, having two stations owned by the sane entity
within the sane nmarket is preferable to having only
one station. For reasons that will be discussed nore
fully below, this logic should not be given control-
ling weight, at least insofar as ownership of televi-
sion stations is concerned. *?

A. Medi a Consolidation and the D fferences Between
Radi o and Tel evi si on

As noted earlier, television plays a unique role
in contenporary Anerican society.*?® Accordingly, con-

411. See, e.g., Telecomunications Act of 1996, Pub. L. No. 104-104, 8§
202(c)—(f), 110 Stat. 56, 111; H R Rer. No. 104-204, at 118-20, 161-64
(1996), reprinted in 1996 U S.C C AN 10, 85-87, 174-77; Review of the
Conmmi ssion’s Regul ati ons Coverning Tel evision Broadcasting, Television Sat-
ellite Stations Review of Policy and Rules, 14 F.C C R 12,903, 12,904-10,
12,922-24 (paras. 2-14, 37-41) (1999) (report and order); see also Randi M
Al bert, A New “ Program for Action” : Stereotyping the Standards for Non-
Commerci al Licensees, 21 Hastinas Comw & ENT. L.J. 129, 150-52 (1998); Paige
Al bi ni ak, A House D vided, BroaDcasTiNG & CaBLE, June 28, 1999, at 16, 16-18;
Chris McConnel |, Broadcasters Say Mre is Better, BROADCASTING & CaBLE, July 27,
1998, at 14, 14; Hizabeth A Rathbun, Duopoly Race Sets Busy Pace,
BRoADCASTING & CaBLE, Nov. 22, 1999, at 6, 6.

412. See Review of the GCommission’s Regulations Governing Television
Broadcasting, Television Satellite Station Review of Policy and Rules, 14
F.CC R at 12,907, 12,910-11 (paras. 7, 15).

413. See supra notes 135-41 and acconpanyi ng text.
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centrations of media ownership that enconpass televi-
sion stations represent a nore tangible threat to the
mar ket pl ace of ideas than other kinds of concentra-
tions of media power.** Under this reasoning, it mght
be acceptable to permt multiple ownership of sone ne-
dia assets within a single market and not permt nul-
tiple or cross-ownership of other nedia assets.*®

Such an approach could help to maintain program
diversity because an entity that owns two radio sta-
tions within the same market is likely to select dif-
ferent formats for both stations.*® (One cannot deny
that this arrangenent benefits the listening public,
at least insofar as access to entertai nment program
mng is concerned. Mreover, although nost radio sta-
tions provide limted news and weather coverage, nost
people do not rely on radio as their primry source of
news and information. There are also many nore radio
stations in nost markets than television stations. For
exanpl e, netropolitan Los Angel es has ei ghty-seven ra-
dio stations but only twenty-five television sta-
tions.*” In light of these considerations, concentra-
tions of radio ownership present less of a threat to
the narketplace of ideas than do concentrations of
t el evi si on owner shi p.

Concentrations of television station ownership
present a different natter entirely, particularly
within a single nmarket. Hi storically, the Conm ssion
has prohibited the ownership of multiple television
stations within a single market.*® Recently, broad-

414. For exanple, sonmeone might own all the Thrifty N ckel-type publica-
tions within a single market. This publisher woul d have nmonopoly powers with
respect to advertisenments for the sale of 1982 Ford Fairnonts but would not
enjoy any neaningful neasure of control over the process of denocratic de-
liberation. To be sure, consolidation of the ownership of advertising com
pendi ums mght raise antitrust problems, but such issues would have little
to do with the project of nmintaining a neaningful dialogue about self-
governnent. See ALEXANDER MEIKLEJOHN, PaiTicaL FREEDoM  THE CONSTI TUTI ONAL POMERS OF THE
PecrLE 24-28, 70-75 (1965).

415. See Lee C. Bollinger, Freedomof the Press and Public Access: Toward
a Theory of Partial Regulation of the Mass Media, 75 McH. L. Rev. 1 (1976)
(arguing that different First Amendment paradigns for different kinds of me-
dia mght optimze the nmass nedia' s collective contribution to facilitating
derocratic sel f-governnent).

416. See KRATTENVAKER & PoOm, supra note 3, at 40-45; Chen, supra note 3, at
1448- 50.

417. See Application of Fouce Amusenent Enterprises (Transferor) and LBI
Holding I, Inc. (Transferee); For Consent to the Transfer of Control of Sta-
tion KRCA(TV), 12 F.C.C R 22,009, 22,011 (para. 3) (1997).

418. See KRATTENMAKER & Powg, supra note 3, at 94-96; Chen, supra note 3,
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casters successfully have |obbied the Commission to
repeal its “ duopoly” rule, thereby pernmtting nmulti-
pl e ownership of television stations that reach a com
non audi ence. *® In some respects, this repeal sinply
ratified what sone station owners have acconplished de
facto through |eased access agreenents. |In a |eased
access agreenent, the owner of television station A
agrees to assunme principal responsibility for sone
portion of the programm ng selections on station B. In
return for the power to program station B, station A
pays station B a fee.*® Although the owners of station
A do not legally own or directly control station B,
the | eased access arrangenent (also known as a |ocal
mar keti ng agreement or LMA) gives them the practical
ability to control a second station within the sane
mar ket. For several years, Comm ssioner Susan Ness has
called for a Conmission investigation of these ar-
rangemnent s. 4%

In August 1999, the Comm ssion adopted new rules
that attribute LMAs as ownership interests if a tele-
vision station controls fifteen percent or nore of the
programm ng schedul e of another station in the same
mar ket . “*> The Conmi ssion grandfathered existing LMs
for a limted time*® and simultaneously repealed the

at 1443-50.

419. See Review of the GCommission’s Regulations Governing Television
Broadcasting, Television Satellite Stations Review of Policy and Rules, 14
F.C C.R 12,903, 12,907-10 (paras. 8-13) (1999) (report and order); see also
1998 Biennial Regulatory Review, supra note 18, at 11,279-80 (paras. 9-10);
cf. 47 CF.R § 73.3555(b) (1998) (prohibiting common ownership or control
of television stations with overlapping Grade B contours).

420. See Review of the Comm ssion’s Regulations Coverning Attribution of
Broadcast and Cable/MDS Interests, 14 F.C.C R 12,559, 12,563, 12,591-604
(paras. 6, 66-99) (1999) (report and order).

421. See Mass Media, Cow DaLy, June 11, 1998, at 1, available in 1998 W
10696625 (“ W are overdue to count LMA' s towards ownership restrictions.” );
Chris MConnell, LMA Cones Under Fire, BROADCASTING & CaBLE, May 20, 1996, at
19, 22 (describing Conmm ssioner Susan Ness's concerns about the effects of
LMAs on nedia diversity); see also Chris MConnell, Ness, Tristani Oiticize
FCC s Review of Radi o, BrRoAaDCASTING & CaBLE, Aug. 17, 1998, at 14, 14-15 (de-
scribing Commi ssioners Ness and Tristani's concerns about the Conm ssion’s
anal yses of the conpetitive effects of several recent radio buy-outs). In
August 1999, the Commission adopted an attribution rule that woul d apply the
duopoly rule to any |eased access agreenment for 15% or nore of the |essor
station's programm ng schedule. See Review of the Commission's Regul ations
CGoverning Attribution of Broadcast and Cable/MDS Interests, 14 F.CC R at
12,597-601 (paras. 83-91).

422. See Review of the Comm ssion’s Regulations Coverning Attribution of
Broadcast and Cable/MDS Interests, 14 F.C.CR at 12,591-92, 12,597-98
(paras. 66-67, 83-85).

423. See id. at 12,600-02 (paras. 91-94).
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duopoly rule, which had forced broadcasters to resort
to LMAs in the first place.“** Conmi ssioner Ness char-

acterized these changes as *“ forward-Ilooking,” pro-
viding “ increased flexibility and clarity, while
still avoiding the dangers of undue concentration of

ownership of wvital sources of news and inforna-
tion.” 4

To maintain structural diversity, the Conm ssion
should resist efforts to further weaken its nultiple
ownership rules, particularly with respect to televi-
sion stations. These rules ensure a healthy diversity
of voices in the local narketplace of ideas and pro-
vide an inportant checking function in local nedia
markets.*® On the other hand, the Commission’s at-
tenpts to pronote diversity through behavioral regul a-
tions should be abandoned.

The market, rather than the Commission, is the
best arbiter of what the public wishes to see and
hear. The Conmission is in a very poor position to de-
cide what kinds of programm ng should be aired. Both
the national networks and the local stations have
proven thensel ves quite adept at producing and airing
progranmi ng that appeals to nmass audi ences on a con-
sistent basis. Gven this track record of success,
there is little cause for Conmmission concern about
mai ntai ni ng progranms that appeal to broad segnents of
the comunity. Moreover, even if broadcasters sonehow
collude to deny viewers access to a particular kind of
progranm ng, other fungible program delivery services
woul d bridge the gap. Cable programrers, for exanple,
have denonstrated that they are quite capable of de-
vel oping progranmming that appeals both to nass and
ni che audi ences.*?” Wth the explosive growh of the

424. See Review of the Commission’s Regulations GCoverning Television
Broadcasting, Television Satellite Stations Review of Policy and Rules, 14
F.C.C.R 12,903, 12,929-44 (paras. 54-91) (1999) (report and order).

425. Review of the Commssion’s Regulations Governing Attribution of
Broadcast and Cable/MDS Interests, 14 F.C C R at 12,660 (separate statenent
of Commi ssioner Susan Ness).

426. See Turner Broad. Sys., Inc. v. FCC, 512 U S. 622, 663-64 (1994) (de-
scribing the inportance of a local nedia presence, even in the era of cable
and direct broadcast satellite (DBS) programdistribution).

427. See Donna Petrozello, Basic Cable Beats Broadcast Networks for Wek,
BROADCASTING & CaBLE, Aug. 31, 1998, at 13, 13. Although cable programm ng has
eroded the broadcast networks’ viewer base, ratings for individual cable
shows still tend to be quite low relative to the ratings for highly viewed
broadcast programming. See Cable’'s Top 25, BROADCASTING & CaBLE, Aug. 17, 1998,
at 68, 68 (containing N el sen Media Research data).
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Internet and the growi ng phenonmenon of direct-to-video
progranm ng, there is little reason for the governnent
to concern itself with the market for programing.

In this regard, the Conmission’s distress sale and
conparative hearing preference progranms should be
deermed behavioral, rather than structural, efforts.
The Commission's staff would no doubt assert that the
two prograns are structural, rather than behavioral,
in nature; these progranms decide who receives a |i-
cense, not what one nust do with a particular |icense.
In operation, however, the prograns are behavioral in
nature. The Conm ssion gives preferences to mnority-
owned enterprises on the assunption that these new li -
censees Will programin a specific fashion (e.g., to a
m nority audi ence). **®

For the Conmm ssion to nove beyond an unjustifiable
form of racial essentialism in its diversity proj-
ect,* it nust expand its definition of diversity to
i nclude other characteristics that mght affect a sta-
tion's editorial and progranm ng deci sions.*® There is
no preference programfor religious organizations, |a-
bor organizations, civic groups, or other entities
that might bring to bear a particular editorial or
progranm ng sensibility.* The Commission could at-
tenpt to develop a nore inclusive diversity program—a
policy that seeks to spread |icenses around different
persons and organi zations on a theory that the wi dest

possi ble distribution of licenses will result in the
nost di verse progranm ng deci si ons.
Such a policy would surely fail, notw thstanding

the Comm ssion’s best efforts. Even if the Conmm ssion
could redistribute de novo radio and television Ii-
censes based on a new and i nproved diversity plan, the

428. See Streamining Broadcast EEO Rule, supra note 43, at 5155-56
(paras. 1-3); see also Policies and Rules Regarding Mnority and Fenal e Oan-
ership of Mass Media Facilities, 10 F.C.C R 2788, 2788-91 (paras. 1-10)
(1995); Devins, supra note 279, at 35; Devins, supra note 149, at 129, 144.

429. See Foster, supra note 284, at 126-42.

430. See Regents of the Univ. of California v. Bakke, 438 U S. 265, 315
(1978) (Powell, J., [need to check further]) (“ The diversity that furthers a
conpel ling governnent interest enconpasses a far broader array of qualifica-
tions and characteristics of which racial or ethnic origin is but a single
though inportant element.” ).

431. Cf. id. at 315-19 (explaining that an exclusive focus on race or eth-
nicity would tend to “ hinder” rather than facilitate the “ further attain-
ment of genuine diversity” ); Hall, supra note 255, at 585-91 (noting that
sole reliance on race and gender to secure diversity cannot be explained in
light of other potential markers for viewpoint, such as religious belief).
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market would sinply re-redistribute those |icenses
over tine to those who place the highest value on
them The Commission could avoid this problem by
adopting stringent antitrafficking rules. Since the
1980s, however, the Conmi ssion has generally allowed
the free alienability of licenses for broadcast sta-
tions** and al so has taken the view that the nmarket is
the nost reliable programer.*® The new diversity pro-
ject could ensure that licenses are held by an eclec-
tic lot, but it would not be able to guarantee effec-
tive progranmng decisions or, nore inportantly, a
significant viewership. Gven the fungible sources of
progranm ng that presently exist, strong antitraffick-
ing rules would sinply accelerate the decline of
broadcast television in favor of cablecasting, DBS, %
and ot her alternative neans of programdistribution.

The Conmmi ssion should instead pursue a content-
and viewpoi nt-neutral approach to broadcast regula-
tion, adopting and enforcing strong structural regul a-
tions that prevent the creation of undue concentra-
tions of media power. Such an approach would well
serve the goal of nmintaining diversity without incur-
ring the costs associated with fighting the market
forces that currently shape (if not control) nost pro-
gramming and editorial decisions.

B. Rerredi ati on and Diversity Distinguished

The Conmission’s EEO guidelines, like its distress
sale, tax certificate,*** and conparative preference
prograns, could be defended on either diversity or re-
medi ati on grounds. The diversity justification would
posit a nexus between station personnel and a sta-
tion's editorial and progranm ng deci si ons. Hence, the

432. See Jennifer L. Gner, Note, Tender Ofers in the Broadcast Industry,
1991 Dwe L.J. 240.

433. See Mark S. Fowl er & Daniel C. Brenner, A Marketplace Approach to De-
regul ation, 60 Tex. L. Rev. 207 (1982).

434. “ DBS" stands for “ direct broadcast satellite.” See Inquiry into
the Devel opnment of Regulatory Policy in Regard to Direct Broadcast Satel-
lites for the Period Followi ng the 1983 Regi onal Admi nistrative Radio Con-
ference, 55 Rad. Reg. (P & F) 1341, 1343 n.1 (1982); Logan, supra note 17,
at 1705 n. 106.

435. Congress killed the tax certificate programin 1995 and has not yet
reaut horized it. See McConnell, supra note 107, at 24. But see In Brief, su-
pra note 386, at 80 (describing Senate Majority Leader Trent Lott’'s support
of pending legislation that would reinstate the Commission’s mnority tax
certificate progran.



KROTO. DOC 12/07/00 9:35 AM

No. 3] ENHANCI NG THE SPECTRUM 191

argunment goes, a station with an enpl oyee group that
roughly mirrors the local population should be nore
sensitive to mnority sensibilities than a station
conprised entirely of nonmnorities.

As with the distress sale and conparative prefer-
ence prograns, there is a kernel of truth to the as-
sertion that people from different backgrounds view
the same event from different perspectives.*® The
problem with this reasoning is that the nexus anong
race, gender, and viewpoint is too attenuated to jus-
tify a set of rules that virtually conpel |ocal tele-
vision and radi o broadcasters to nake race- or gender-
based enpl oynent deci si ons. **” Moreover, race is hardly
a conprehensive neans of defining diversity.*® If the
Commi ssion attenpts to justify its EEO guidelines
solely on diversity grounds, it is not likely to con-
vince review ng courts that it has satisfied Adarand’s
strict scrutiny standard of review

Remedi ati on presents a much stronger basis upon
which the Conmission could rest its EEO guidelines.
Even if the Conmmi ssion itself has not engaged in overt
fornms of discrimnation, local television and radio
stations have done so.*° This illegal behavior is not
attributable to the Conmission, of course, but the
Commi ssi on should neverthel ess ensure nondiscrim na-
tion by its licensees and can do so constitution-
al |y, #0

Indeed, the Conmmission's case is particularly
strong on renedial grounds.** Comrercial television

436. See WIllians, supra note 135, at 533-34.

437. See Lutheran Church-Mssouri Synod v. FCC, 141 F.3d 344, 351-56 (D.C
Gr. 1998).

438. See Regents of the Univ. of California v. Bakke, 438 U S. 265, 311-15
(1978) (Powell, J., [need to check further]); Hall, supra note 255, at 569-
74.

439. See, e.g., Ofice of Coonm of the United Church of Christ v. FCC, 425
F.2d 543 (D.C. Gr. 1969).

440. See R chnond v. J.A Coson Co., 488 U 'S. 469, 509 (1989) (“ Nothing
we say today precludes a state or local entity fromtaking action to rectify
the effects of identified discrimnation within its jurisdiction.” ); id. at
492 (“ Thus, if the city could show that it had essentially becone a ‘ passive
participant’ in a system of racial exclusion practiced by elenents of the
local construction industry, we think it clear that the city could take af-
firmative steps to dismantle such a system” ).

441. Cf. Streanlining Broadcast EEO Rule, supra note 43, at 5157-58
(paras. 5-6) (justifying EEO prograns not on renedial grounds but rather on
diversity grounds); Mshkin, supra note 279, at 880, 882 (questioning reli-
ance on diversity enhancerment rather than renediation as the rationale for
t he Conmi ssion’s race-conscious |icensing and enpl oyment prograns).
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and radio stations require licenses from the govern-
ment to operate. Although licensing, by itself, does
not transformtelevision and radio stations into state
actors,*? the public trustee status of commercial
broadcasters provides the Commssion with a legitinmate
basis for requiring active nondiscrimnation ef-
forts.*® The Commission is acting well wthin this
public trustee concept by requiring |icensees to main-
tain active efforts against both conscious and uncon-
scious fornms of racial discrimnation and gender bias
i n enpl oynent . **

Sone m ght object that the Conm ssion’s EEO gui de-
lines are merely duplicative of the Equal Enploynent
Qpportunity Commission's (EEQCC) efforts. This objec-
tion is without nerit. The EECC s efforts are largely
reactive; the EEOCC acts only after a conplaint has
been filed. Gven the public trustee status of |icen-
sees and the Commission’s duty to ensure that |icen-
sees use the airwaves in a fashion that pronotes the
public interest,* it is reasonable for the Conm ssion
to maintain proactive rules that require licensees to
denonstrate their ongoing conpliance with the nondis-
crimnation principle. In nmany respects, such treat-
nment differs little from federal contractors subject
to a variety of executive orders requiring affirmative
efforts to seek mnority candidates for jobs and sub-
contracts and inposing reporting requirenents on the
success of such efforts. %

442. See Jackson v. Metropolitan Edison Co., 419 U S 345, 350-52, 358
(1974); see al so Krotoszynski, supra note 199, at 302.

443. See generally Red Lion Broad. Co. v. FCC, 395 US. 367, 388-90
(1969); see also Petition for Rulemaking to Require Broadcast Licensees to
Show Nondi scrimnation, 18 F.C C 2d 240 (1969).

444. See Bob Jones Univ. v. United States, 461 U S. 574, 598-99 (1983)
(rejecting tax exenpt status for Bob Jones University because the university
practiced racial discrimnation and, therefore, did not qualify as a “ chari -
table” institution). If it is constitutionally permssible for the Internal
Revenue Service to deny tax exenpt status to an institution of higher |earn-
ing that practices racial discrimnation incident to its religious beliefs
on a theory that the university's practices contravened the public interest
and, therefore, were not charitable, then surely the Commission can require
licensees, who voluntarily assume the duties of “ public trustees,” to re-
frain fromdiscrimnation in their hiring and pronotion policies. See id. at
591-96; see also Red Lion Broad. Co., 395 U S at 388-90.

445. See 47 U.S.C. 8§ 303, 309(a) (1994).

446. See Exec. Order No. 8802, 3 C F.R 957 (1938-1943); Exec. Oder No.
10,925, 3 CF.R 339 (1964-1965), reprinted as anmended 5 U S C § 3301
(1994); Exec. Order No. 11,246, 3 CF.R 339 (1964-65), reprinted as anended
42 U S.C. § 2000e-2 (1994); 41 CF.R 60-61 (1999); see also Adans, supra
note 191, at 1403-07 (describing outreach-based federal affirmative action
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The Commission seens to be receiving the federal
judiciary's nessage. As noted earlier,*’” the Comm s-
sion recently issued a notice of proposed rul emaking
that proposes reformng the EEO guidelines. Mre spe-
cifically, it supports abandoni ng any use of nuneri cal
goals or incentives and reorienting the program away
from pronoting diversity and toward preventing dis-
crimnation. The recently adopted report and order in
this proceeding boldly reorients the EEO program to
advance the nondi scrimnation project.*® This ration-
ale goes a long way toward resolving the nost serious
constitutional objections to the program Because pre-
venting acts of discrimnation is one of the few com
pel ling government interests that the Supreme Court
has identified in the post-Coson/Adarand era, to the
extent that the Conm ssion rests its EEO guidelines on
preventing discrimnation, it stands a nmuch better
chance of the guidelines surviving judicial review *°

On the other hand, the Conmission’s stubborn re-
fusal to abandon the diversity rationale as a co-equal
basis for its EEO policies |leaves its revised EEO pro-
gram subj ect to constitutional attack. Moreover, judi-
cial skepticismof the diversity rationale in the EEO
context could easily have unintended, adverse conse-
quence for diversity regulations in other contexts.*°
Because the nondiscrimnation project provides nore
than anpl e support for the revised EEO guidelines, it
is difficult to understand why the Commission did not
sinmply abandon the diversity rationale as a justifica-

programs); Barbra Miurray, New Mnority Contract Rules, U S. News & WR.D REP.,
July 6, 1998, at 59 (describing recent changes to outreach-based federal af-
firmative action prograns).

447. See supra note 274 and acconpanyi ng text.

448. See Review of the Commission’s Broadcast and Cabl e Equal Enpl oyment
Opportunity Rules and Policies and Termination of the EEO Streanlining
Procedure, 15 F.C.C R 2329, 2331-32, 2359-63 (paras. 2-4, 65-75, 228)
(2000) (report and order).

449. It is telling that one recent comentator on the Lutheran Church
case, Professor Mchelle Adans, makes no effort to defend the Conmmi ssion’s
EEO program on diversity grounds, relying instead on the nondiscrimnation
project to justify the program See Adans, supra note 191, at 1445-50. This
is perfectly understandabl e—the Cormmi ssion’s EEO program is nuch easier to
justify as an effort to ensure nondiscrimnation by licensees than as a
means of securing diverse programmng. See id. at 1461-62.

450. See Review of the Comm ssion’s Broadcast and Cabl e Equal Enpl oynent
Opportunity Rules and Policies and Term nation of the EEO Streamining Pro-
ceeding, 15 F.C. C R at 2496-98 (2000) (statenent of Comm ssioner M chael K
Powel |) .
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tion for its revised EEO policies. *!

Thus, the history of discrimnation within the
broadcasting industry, coupled with the public trustee
duties of licensees and the Conmission’s obligation to
nmanage the airwaves to pronote the public interest,
support the Conm ssion’s decision to require |icensees
to take affirmative steps to avoid discrimnating
against mnorities and wonen in their hiring and pro-
notion decisions. Yet the Conm ssion historically has
overseen a program that virtually requires |icensees
to engage in race-based hiring to avoid onerous Com
m ssi on EEO conpl i ance proceedi ngs. **? Even if the Com
mssion may lawfully require licensees to refrain from
discrimnating, including the adoption of proactive
policies to avoid both consci ous and unconsci ous forms
of discrimnation, the Commission may not require |i-
censees to engage in race-based hiring efforts.*3

451. One reason for this approach mght be the potential collateral effect

such a concession would have on the Comm ssion’s ability to defend its dis-
tress sale policy. A renewed tax certificate policy would have to rely on
the diversity rationale, rather than the nondiscrimnation project, as a
justification for its existence. Had the Conmi ssion abandoned the diversity
rationale in the context of its EEO program it would have been hard pressed
to defend the diversity rationale in the context of its distress sale policy
or a new tax certificate policy; accordingly, the Comm ssion retained the
diversity rationale in the EEO context, thereby maintaining its ability to
defend these other prograns on the same basis. The distress sale policy and
a race- or gender-based tax certificate policy would probably not survive
scrutiny under Adarand (although the Commission appears prepared to fight
for both prograns). The better course of action, at |least fromthe perspec-
tive of surviving an equal protection-based challenge, would have been to
decouple the EEO program from the diversity rationale, relocating it en-
tirely as a nondi scrimnation effort.

452. See Lutheran Church-Mssouri Synod v. FCC, 141 F.3d 344, 351-52 (D.C
CGr. 1998); cf. Adams, supra note 191, at 1446-47 (arguing that the D C
Circuit should have divorced the EEO rules from the Conm ssion’s nurerical
processi ng gui del i nes).

453. Professor Adans suggests that nonpreferential, outreach-based af-
firmati ve action prograns may not survive Adarand scrutiny. See Adans, supra
note 191, at 1397-98. She notes, correctly in our view, that “ [t]he irony is
that non-preferential forns of affirmative action actually support the very
thing affirmative action’'s critics say they want: A truly conpetitive and
free market conposed of qualified individuals from which enployers, contract
makers, universities, and other decision-makers can choose w thout regard to
race.” |d. at 1413. That said, one could easily disagree with Professor Ad-
ans’s harsh assessnent of Lutheran Church. See id. at 1426-31, 1445-50. A
reasonabl e person could part conpany with Professor Adanms on the question of
whet her the Commission’s rules were truly efforts-based, as opposed to out-
cone-based. See supra note 170-84 and acconpanying text. Even so, she cor-
rectly asserts that nonpreferential, outreach-based prograns adopted in re-
sponse to histories of discrimnation do not warrant strict scrutiny under
Adarand or Croson. Mreover, even if such schenes do trigger strict scru-
tiny, the governnent’s interest in eradicating the lingering effects of past
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The U S. Court of Appeals for the District of Co-
lunbia Crcuit was correct in concluding that the Com
m ssion's then-existing EEO policies effectively com
pelled licensees to neet the Comm ssion’s processing
guidelines.** A licensee who satisfied the processing
guidelines is presunptively in conpliance with the
Conmi ssion’s nondi scrimnation policies.*® A licensee
who failed to neet the benchmarks, in contrast, was
subj ect to expensive and tine-consum ng discovery in a
process that could lead to the revocation of the sta-
tion's license**—literally, the death of the station.
G ven the stakes, any rational station manager would
have attenpted to ensure that the station stayed
within the benchmarks, even if this nmeant preferring
less qualified mnority candi dates over nore qualified

nonmnority candidates. In practice, the pre-2000
gui del i nes went even further and strongly induced the
hiring of specific mnorities. Thus, if the best

qualified candidate for a job happened to be African
American, but the station was running |ow on H span-
ics, for purposes of the Commission’s racial bench-
mar ks, the Conmission’'s processing guidelines would
have induced the station manager to prefer a |ess
qualified H spanic candidate to a better qualified Af-
rican American candidate. This outconme turns the non-
di scrimnation principle on its head.

The Commission attenpted to avoid responsibility
for these sorts of undesirable outcomes; it noted that
its processing guidelines were nerely illustrative of
one neans of denmonstrating conpliance with its EEO
policies.* As Ms. Trigg explains it, “ [t]he key fac-
tor that makes the Conmmi ssion’s EEO program race-
neutral is that consideration of race or gender is not
required in the actual hiring decision.” “® She may be
correct in asserting that “ [a] licensee is free to
hire any candidate, regardless of race, ethnicity, or

di scrimnation should be sufficient to justify such prograns.

454. See Lutheran Church-M ssouri Synod, 141 F.3d at 351-53.

455. See Part 73 Anendnent, supra note 49, at 3967 (paras. 1-3); EEO Proc-
essing Quidelines, supra note 49, at 1693; see also 47 CF.R § 73.2080(c)
(1999).

456. See Part 73 Amrendnent, supra note 49, at 3974 (para. 50).

457. See Applications of Kelly Commwnications, Inc., 12 F.CCR 17868,
17869 (para. 5) (1997) (nerorandum opinion and order and notice of apparent
liability); Streamining Broadcast EEO rule, supra note 43, at 5155-61
(paras. 3-12); Trigg, supra note 260, at 241-46.

458. Trigg, supra note 260, at 246.
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gender[,]” *° but the reality is that few station nman-
agers were going to mss hitting the benchmarks. Judge
Silberman was correct to label the net effects of the
Conmi ssion’s EEO policies, at least as inplenented at
that tinme, as race-based hiring.*®°

It is true, of course, that private conpanies may
adopt and enforce affirnmative action plans voluntar-
ily.** This observation has little bearing on the re-
| ati onshi p between the Commi ssion’s pre-2000 safe har-
bor guidelines and broadcasters’ hiring practices.
Just as the government nmay not directly discrimnate
on the basis of race or gender,*? it is |ikew se pro-
hibited fromeither encouraging private parties to en-
gage in this sort of behavior or directly facilitating
such behavior.*® Here, the Commission’s safe harbor
guidelines did just that: they strongly encouraged
private parties (that is, commercial television and
radio stations) to use race as an absolute qualifica-
tion in making certain hiring decisions.

The Commi ssion cannot create an incentive struc-
ture that virtually denmands race-based hiring deci-
sions and then suggest it has no responsibility for
the private conduct that results fromthe system |n-
deed, if the Commission's attenpt to characterize the
pre-2000 EEO guidelines as nerely *“ efforts-based”
had succeeded, virtually every affirmative action pro-
gram in the nation could be saved from undergoing
strict scrutiny by sinply replacing hard quotas with
safe harbors and establishing a sufficiently unappeal -
i ng adm ni strative consequence for failing to nmeet the
saf e harbor targets. The Conmi ssion unsuccessfully at-
tenpted to elevate form over substance in a fashion
that was both unconvincing and unappeal i ng. *** Wet her
t he Conmi ssion had | abel ed the m ni mum accept abl e num
ber of mnority enployees as a quota, a target, a
benchmark, or a processing guideline, the net effect
of the policy was not difficult for anyone outside the

459. 1d.

460. See Lutheran Church-Mssouri Synod v. FCC, 141 F.3d 344, 351 (D.C
Cr. 1998).

461. See United Steelworkers of Anerica v. Wber, 443 US 193, 197
(1979).

462. See United States v. Virginia, 518 U S 515, 529-35 (1996).

463. See Reitman v. Milkey, 387 U.S 369, 375-76 (1967); see also Kro-
toszynski, supra note 199, at 320-21.

464. See Trigg, supra note 205, at 247-51.
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Conmi ssion’s bureaucracy to see. The Conmission's re-
vised EEO program avoids the vice of statistical fa-
naticismand begins to reorient its rationale fromdi-
versity to nondiscrimnation. These are welcone
changes that significantly enhance the revised pro-
grami s prospects for surviving judicial review

Thus, although the Conm ssion undoubtedly pos-
sesses both the power and the responsibility to ensure
that |icensees do not engage in race- or gender-based
enpl oynent di scrimnation, a reasonable person could
neverthel ess question the constitutional integrity of
the now defunct efforts-based program“* Rather than
hol ding licensees to strict numeric quotas, the Com
mssion can and should sinply require licensees to
denonstrate that they do not engage in enploynent dis-
crimnation and have taken affirmative efforts to en-
courage racial mnorities and wormen to seek enploy-
nment. The Commission could require docunentation of
such efforts; if the docunmentation |eaves the Conmi s-
sion with serious doubts about the sincerity of the
licensee’'s efforts, it could designate the station’s
renewal application for hearing or, if the license is
not up for renewal, issue an order to show cause on
pain of a fine or forfeiture. Rather than prescribing
the precise levels of mnority enploynment required to
show good faith, the Commi ssion should require gener-
alized proof of reasonable efforts to include mnori-
ties and wonmen in the candi date pool. Fortunately, the
Commi ssion’s revised EEO program refl ects and i ncorpo-
rates these principles.*®*

Both conmmi ssioners and the Conmission's staff are
likely to argue that the safe harbor processing guide-
lines work to the advantage of |icensees; they provide
licensees with clear guidance on how nuch effort is
sufficient to satisfy the Comm ssion.*’ They al so make

465. Professor Adans correctly notes that discrimnation is not always in-
tentional . As she puts it: “ [T]he recognition of inadvertence here accepts
the notion that critical race scholars and others have advanced for years:
that nuch discrimnatory activity is notivated by unconscious beliefs, and
to construct a legal systemthat attains true equality, we nust acknow edge
that race-based decision-nmaking still exists.” Adans, supra note 191, at
1448.

466. See Review of the Conm ssion’s Broadcast and Cable Equal Enpl oynent
Opportunity Rules and Policies and Termnation of the EEO Streamining Pro-
ceeding, 15 F.C C.R 2329, 2336-37, 2359-63, 2414-19 (paras. 20-21, 65-75,
217-28) (2000).

467. See, e.g., NewoN N MNow & CrAIG L. LAMAY, ABANDONED IN THE \MSTELAND!
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life easier on the staff by reducing the need for the
Conmi ssion to exercise discretion when review ng EEO
conpliance materials. The sinple answer to these ob-
servations is that mere adm nistrative convenience is
not a sufficient justification for rules that virtu-
ally command Conmmission |icensees to make race-based
hiring decisions.*® Mreover, to the extent that |i-
censees are uncertain that their mnority outreach ef-
forts are sufficient to satisfy the Comm ssion, they
would be wise to err on the side of overkill. Rather
than resorting to a quota-based formula, |icensees
woul d be conpelled to denonstrate policies that pro-
nmot e nondi scrimnatory and inclusive hiring practices.
In many respects, a certain neasure of uncertainty
woul d pronote, rather than inpede, the attainnment of
what should be the Commission’s goal in naintaining
its EEO policies—nondiscrimnatory hiring practices
by Comm ssion |icensees.

There are, no doubt, many other details that one
shoul d consider in devel oping a constitutionally unob-
jectionabl e EEO policy. For present purposes, however,
this article will abjure further analysis of this is-
sue because it lies largely outside the scope of its
proj ect —an expl orati on of the concept of diversity in
mass nedia regulation. As indicated above, the nost
prom sing justification for EEO policies lies in reme-
dying the effects of past and ongoi ng discrimnation,
and thereby furthering the public trustee concept,
rather than in increasing viewpoint diversity wthin
i ndividual television and radio stations. In fact, as
expl ai ned above, the Conmission has good cause for

CHI LDREN, TELEVISION, AND THE FIRST AMENDMVENT 192 (1995) (arguing that broadcasters
should err on the side of conpliance with public interest obligations and
asking the rhetorical question: “ Wiy should you want to know how close you
can cone to the edge of a cliff?” ); Reed E. Hundt & Karen Kornbl uh, Renew ng
the Deal Between Broadcasters and the Public: Requiring Cear Rules for

Children’s Educational Television, 9 Hawv. J.L. & TecH 11, 16-19 (1995) (ar-
gui ng that broadcasters shoul d wel cone cl ear guidance from the Commi ssion on
how to conply with public interest duties); Reed E. Hundt, The Public’'s Ar-
waves: What Does the Public Interest Require of Television Broadcasters?, 45
Dwke L.J. 1089, 1110-17 (1996) (arguing that clear rules with quantified
standards benefit broadcasters by facilitating easy conpliance).

468. See Frontiero v. R chardson, 411 US. 677, 690 (1973) (“ [When we
enter the realm of ‘strict judicial scrutiny,’” there can be no doubt that
‘adm nistrative convenience’ is not a shibboleth, the nere recitation of
which dictates constitutionality.” ); see also Rchnond v. J.A Coson Co.,
488 U.S. 469, 508 (1989) (rejecting “ sinple administrative conveni ence” as
a justification for naintaining “ a quota systenf ).
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mai ntai ning an EEO policy that advances the cause of
nondi scrimnation. At the sanme time, one should sinply
rej ect out-of-hand viewpoint diversity as the basis on
whi ch the Commission can justify such a program

VI . CoNCLUSI ON

James Madison warned that to protect liberty,
“[a]lnbition nmust be made to counteract anbition.” 46°
In his view, a strong separation of powers was “ nec-
essary to control the abuses of governnent.” 4° The
Framers took great pains to establish a system of gov-
ernment that would provide adequate security for the

citizens’ liberty. This schene of governnent, however,
presupposes a free and open marketplace of ideas. An
uni nf or med citizenry is i ncapabl e of sel f-

gover nient ., 4

At the beginning of the twenty-first century, one
cannot reasonably dispute that the electronic nedia
play an essential role not only with respect to the
ongoi ng national debate about who should govern in
Washi ngt on and what shoul d be done once a candidate is
in office, but also with respect to who should serve
in the state house or in city hall. For better or
worse, at the local, state, and national |evels of
governnent, television serves as the nation’s town
hal | .4? Gven the dependency of our denpcratic prac-
tices on this nedium it seens reasonable to ask
whether it should be for sale to the highest bidder,
for such uses and for such purposes as the buyer mi ght
require. W think it reasonably self-evident that this
proposition nmust be rejected.

Historically, the Conmssion has attenpted to im
pose structural regulations on the electronic media
that limted the ability of any one person or entity
to corner the marketplace of ideas, whether nationally
or in a particular comunity. At present, these ef-
forts are under sustained attack by powerful industry
groups, and the Comission's resolve to maintain its

469. THe FeperaLisT No. 51, at 337 (Janes Madison and A exander Hamilton)
(Random House 1937).

470. 1d.

471. See MeKLEJOHN, supra note 414, at 24-28, 70-75.

472. This is a state of affairs not lost on Wlliam Jefferson dinton, who
denonstrated the potential power of the electronic media to rally the citi-
zenry to a particular policy agenda.
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structural regulations is open to serious doubt. Ide-
ally, the Conmission will take a lesson fromthe Fram
ers and insist on dividing nedia control, thereby en-
suring that structural checks preserve accountability
within the powerful Fourth Estate.



